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HARDROCK MINING ISSUES 


MONDAY, September 22, 1997 

House of Representatives, Subcommittee on Energy 
AND Mineral Resources, Committee on Resources, 

Elko, Nevada. 

The Subcommittee met, pursuant to notice, at 9:10 a.m. at the 
Stockman Hotel, 340 Commercial Street, Elko, Nevada; Hon. Bar- 
bara Cubin (chairman of the Subcommittee) presiding. 

Mrs. Cubin. I am not used to holding this. I could get carried 
away here. So if we break out in song, you will know why, and we 
have the right setting for it as well. 

I would like to call the Subcommittee on Minerals and Energy 
hearing to order. I want to thank all of you for being here today 
and it is an honor for me to be here. 

We are a Subcommittee of the Committee on Resources, from the 
Congress, and thank you for your hospitality and thank all of you 
for attending. Let me begin today’s hearing by thanking Congress- 
man Jim Gibbons. He is a valued member of this Subcommittee 
and we are happy to have him as our host here today in Elko, Ne- 
vada, in the heart of gold mining country. My brother is a gold 
miner down at Misquite mine, so I sort of have a sensitive spot for 
gold mining. 

Although I came from a small town, Casper, Wyoming, it is sel- 
dom that we can take time out from our busy schedule in Congress 
to be able to hold these field hearings, especially in remote areas 
like Elko, but it is an honor for us to do that and, of course, this 
is where the folks that are most affected by the government deci- 
sions regarding the use of the public lands live, so it is good for 
us to be able to come back and hear from the very people that are 
affected by the decisions that we make, just how those decisions 
turn out in real life when you have to practice what we bring for- 
ward. 

Unfortunately, as is the case with many field hearings, we do 
have a schedule to meet, and we have a 1:55 flight, so we have to 
adjourn promptly at 1 o’clock. I think we will have time, but I 
would like to ask everyone to keep their comments to the 5-minute 
period. We have lights here, and if you could do that, that would 
be greatly appreciated. 

STATEMENT OF HON. BARBARA CUBIN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WYOMING 

Mrs. Cubin. This Subcommittee has held two field hearings in 
Congress already on the subject that we will be talking about 
today, and concerning the Secretary of Interior’s decision to pub- 
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lish, on February 28 of this year, a final rulemaking bonding of 
hardrock mining operations on public lands, administered by the 
Bureau of Land Management. After having to resort to a subpoena, 
issued by Chairman Young of the full Resources Committee, we fi- 
nally have all of the documents that we requested in our inquiry 
from the Secretary, and what we want to know, as of course do 
you, why the Secretary has allowed this rulemaking to become 
final after such a long lapse without new public input. 

He did this despite requests from me, from Congressman Gib- 
bons, from your Governor and the senior Senator for your State 
and others to re-propose the rule for new comments. A lawsuit filed 
by the Northwest Mining Association against the Secretary, alleg- 
ing abuse of discretion and failure to follow proper rulemaking pro- 
cedures is in progress in the U.S. District Court, where a ruling on 
cross-motions for summary judgment is possible by the end of this 
month. But whatever the outcome of the lawsuit, I believe the Sec- 
retary’s actions are a strong indicator that we in Congress, as well 
as in the regulated industry and indeed the public at large, must 
remain vigilant and insist upon strict adherence to the Administra- 
tive Procedures Act and the Regulatory Flexibility Act as well, 
which mandates analysis of impacts of rulemaking upon small 
businesses. 

I view the role of Congress to protect the system, while I don’t 
always agree with the decisions that are made by those decision- 
makers in the executive branch, and, therefore, I can’t always — or 
really can’t intervene on those decisions once they have followed 
the correct procedure. But my job, and I think the job of the Con- 
gress, and this oversight hearing, is to make sure that we protect 
the procedure, that we protect the policy because if we don’t do 
that, there are several things that can be guaranteed. 

No. 1, when the procedure is violated, even if you are on the win- 
ning side this time, the procedure will be violated again and you 
may be on the losing side the next time. Another thing that can 
be guaranteed, especially in areas where the environment is being 
debated, that degradation of the environment will occur at some 
point when the process is abused and violation of private property 
rights will occur. Therefore, it is my sworn duty to protect the pol- 
icy and make sure that the agencies abide by those two laws. 

Another thing happening in Congress, this time in the Senate, 
which also bodes poorly for full participation by the States in the 
full 3809 regulations rewrite, which Secretary Babbitt announced 
last winter, last week the appropriations bill for fiscal year 1998 
for the Interior Department was debated. In the version from the 
Committee was language to require the establishment of a com- 
mittee of Western Governors’ representatives to report to Congress 
on the proper roles of States in mining, permitting and reclamation 
matters. 

The report would ensure the Governors a place at the 3809 table, 
so to speak, but incredibly, the administration threatened to veto 
if such a provision were to remain. It is astounding to me that the 
agency should think that the Governors of the States affected 
should not have a place at the table. The senior Senator from Ar- 
kansas led the charge and there was no choice for Western Sen- 
ators, they said, except to bargain away that requirement in return 



3 


for not allowing the BLM to publish the proposed 3809 rule until 
after December 31, 1998, and the truth is, the House of Represent- 
atives, in which Mr. Gibbons and I serve, would very likely have 
balked at a conference committee report, which included the Gov- 
ernor’s report requirement as another attempt by the quote, “sub- 
sidized public land miners to stall off necessary reform,” but not be- 
cause we haven’t tried to set our colleagues from the East straight 
or from the East on this and other Western issues, but because the 
folks who want to see the industry leave the U.S. altogether are 
winning the public relations wars, so the mail to the Eastern rep- 
resentatives and Midwestern Members of Congress is routinely 
against efforts to restore the multiple use concepts and multiple 
use for public lands. 

A trip in August, in which the Speaker of the House, the Major- 
ity Leader, the Majority Whip, all total about 14 Members of Con- 
gress, came back and were educated on Western issues, and the 
folks from the East and from the industrial Midwest were amazed 
at what they saw when they compared what they actually saw to 
what they thought was happening out here on the public lands. 

As you in the mining industry well know, increasingly, it is a 
Superfund or the Clean Water or the Clean Air Act tail wagging 
the 1872 mining law dog. In other words, so what if irresponsible 
efforts to reform the 1872 mining law is staved off for another Con- 
gress, if air, water or other environmental thresholds are adopted 
in statute or regulation, which effectively deny permit issuance. 

Unfortunately, the Eederal laws which the EPA administers and 
delegates to the States, which demonstrate willingness and ability 
to implement them, by the way, are not generally within the juris- 
diction of the Committee on Resources. A notable exception is the 
Endangered Species Act. Nevertheless, the genesis of the 3809 reg- 
ulations is clearly the Eederal land policy management — excuse 
me — ELPMA, I just will quit stuttering. We all know what ELPMA 
is, but ELPMA does reside in the jurisdiction of our Committee and 
therefore we can have this hearing. 

The Secretary of the Interior does, indeed, have a mandate to 
prevent unnecessary and undue degradation of public lands. We all 
agree with that. I don’t believe there is a single person in this audi- 
ence who would deliberately degrade the environment. The 104th 
Congress voted to establish a 5 percent net proceeds royalty, re- 
quire payment of fair market value for the services stated within 
a claim to be patented and establish a trust fund for reclamation 
of land abandoned by miners, prior to the modern reclamation re- 
quirements. 

This was called sham reform by the administration, and others. 
Apparently the sham reform was not enough of a good faith show- 
ing by the Congress to warrant further dialog. Instead, in a move 
that a Washington Post reporter even labeled as stealth mining 
law reform. Secretary Babbitt has shifted the debate to a forum in 
which he has the most broad control, but I do pledge to use this 
chairmanship to see to it that meaningful public input is brought 
out, that it is received properly and dealt with properly, before the 
3809 mining rules or the Eorest Service parallel rules at 36 CER 
228 R, revised. So I do thank you for your attendance today and 
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I am going to call on your representative, Jim Gibbons, for an 
opening statement. 

STATEMENT OF HON. JIM GIBBONS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEVADA 

Mr. Gibbons. Thank you very much, and on behalf of all of Ne- 
vada, I want to welcome Representative Gubin to Elko, Nevada. As 
Chairman of the Energy and Mineral Resource Committee, this is 
an important opportunity for all of Nevada to have a chance to un- 
derstand just exactly what it is that Congress can do, and should 
do when it comes to protecting this industry, so I would like to wel- 
come you to Elko, Nevada, and I would like to express my sincere 
gratitude to you for holding this hearing on the precious — in fact, 
in the precious metal capital of the world, here in Elko, the silver 
State, and I applaud your efforts to preserve and protect a vital in- 
terest to Nevada and to this country. And I know you, as a chem- 
ist, and I as a former geologist, have a deep appreciation and un- 
derstanding of all of our Nation’s mining and mineral industries 
and it is the reason why we feel this is such an important part of 
our job as representatives in Congress. 

By way of introduction, let me say that Nevada, the Nation’s 
leader in gold production, has 30 operating gold-producing compa- 
nies here and they employ more than 14,000 people. These people 
mined an estimated $2.9 billion worth of metals in 1995 in Nevada 
alone. Nevada alone provides an annual direct contribution to the 
Federal Government of more than $113 million. 

As the second largest employer in the State, mining provides 
$1.5 billion in personal, business. State, and local government reve- 
nues. That is $1.5 billion. Now, these numbers make it easy to re- 
alize why mining is such an important part of Nevada and why any 
change in the laws or regulations governing mining or mining oper- 
ations must be closely monitored to ensure that the mineral indus- 
try is not crippled or endangered by personal agendas of special in- 
terest groups or individuals whose only goal is to eliminate all min- 
ing activity on public land. 

In a memo from Secretary of the Interior, Bruce Babbitt, to the 
Assistant Secretary of Lands and Minerals, dated January 6, 1997, 
Mr. Babbitt stated clearly, quote, “It is plainly no longer in the 
public interest to wait for Congress to enact legislation that cor- 
rects the remaining shortcomings of the 3809 regulations. To that 
end, I direct you to restart this role-making process by preparing 
and publishing proposed regulations,” end quote. 

Well, to Mr. Babbitt, I would say that Article I, Section 1 of the 
Constitution states that all legislative powers herein granted shall 
be vested in a Congress. Democracy and our Constitution require 
that the people be bound only by those policies enacted by our 
elected lawmakers, not appointed bureaucrats. Since the New Deal, 
however. Congress has routinely lost the power to make laws and 
it has lost that power to unelected and unaccountable bureaucrats. 
This must stop and the legislative powers must be returned back 
to Congress allowing decisionmakers to be held accountable to their 
constituency. 

If we want to find recent administrative actions doing great 
harm to our political process and to the people of Nevada, we do 
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not have to look very far. Clearly, evidence of this loss of power and 
administrative lawmaking were recently felt by this great State 
when the Secretary published new rules on BLM hardrock bonding 
requirements. 

I submit to this Committee that the public was not allowed to 
voice their opposition or their concerns about the substance of the 
final version of the rule. Five-and-one-half years before the admin- 
istration’s final enactment of the rule, the intention of the Depart- 
ment of Interior was to create legislative policy. I believe their ac- 
tions violated the Administrative Procedures Act and were a dis- 
service to the people of America. 

Does anyone in the Department of Interior remember the pre- 
amble to our Constitution which states, “of the people, by the peo- 
ple and for the people.” The purpose of this hearing, of course, will 
be to explore the Department of Interior’s effort to revise the 
hardrock mining surface management regulations, 43 CFR 3809, or 
simply put, the 3809 regulations. 

It is my intention today with your support to hear from the peo- 
ple of Nevada, the citizens of this country, the industry, the State 
and then the Federal Government on why we need to change 3809 
regulations. And if indeed we do, then how best to go about chang- 
ing and implementing the new regulations. It is my intention as a 
Member of Congress not to be caught off guard when the Depart- 
ment of Interior makes their changes. 

I encourage public comments on this regulation so that I can use 
every power available to me to ensure that the adage, quote, “for 
the people,” end quote, is held true in its spirit. 

Madam Chairman, I look forward to this hearing today and I 
would like to thank you and everyone for taking time out of their 
busy schedules to participate in our government process. Thank 
you and I would yield back any balance of time that I have. 

Mrs. CUBIN. Thank you, Mr. Gibbons. Now that the light is on, 
I could even read his statement. I have just reached the age when 
I have learned that I can’t see very close anymore so forgive me 
for my bit of stuttered speech. 

Now we will begin with the testimony on the first panel and first 
I will call on Ron Espell — oh, excuse me, no. We are honored today 
to have a representative from Senator Reid’s office with us for a 
brief statement, and so I will ask Karen Denio if she will please 
give the Senator’s testimony for us. 

STATEMENT OF HON. HARRY REID, A SENATOR IN THE 
CONGRESS FROM THE STATE OF NEVADA 

Ms. Denio. Thank you very much. My name is Karen Denio. I 
am rural coordinator for U.S. Senator Harry Reid, senior Senator 
from the State of Nevada. Senator Reid has asked that I read his 
statement into the record and his personal statement is as follows: 

Last Thursday, with the assistance of other Western Senators, I 
fought off a major challenge to Nevada miners as the interior ap- 
propriations bill came to the floor by fending off attempts by peren- 
nial foe Dale Bumpers to attach legislative riders to the bill calling 
for a net royalty and severance tax on mining operations. 

Additionally, we successfully negotiated a 1-year moratorium on 
any new 3809 regulations. My amendment will require the Sec- 
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retary of the Interior to wait until at least November 15, 1998, to 
publish proposed regulations on the 3809 hardrock mining regula- 
tions. After that, we can use the Reid-Nickles Regulatory Reform 
Act to stop anything particularly offensive or dangerous for Nevada 
miners. 

This past February, Secretary Babbitt stated in an interview on 
National Public Radio that he was going to rewrite the current 
mining laws. His most recent attempt at revising 3809 regulations 
is another back-door approach to mining law reform. This effort il- 
lustrates the Secretary’s frustration with not getting mining law 
reform done his way. 

The administration just does not understand the process that 
Congress has undertaken to reform the 1872 mining law. Reason- 
able mining law reform must come through cooperation with Con- 
gress and Western States, not through covert actions by Federal 
bureaucrats. I fear a negative impact on mining operations on pub- 
lic lands. The Secretary’s prescription for mining law reform is a 
one-size-fits-all approach. He wants to direct uniform Federal 
standards for a goal placer operation in Alaska, surface copper 
mines in Arizona and underground gold mines in Nevada. As any 
miner knows, this will not work. 

In many ways this proposal is a direct attack on the economy of 
Western States, since the vast majority of Federal lands are located 
in the West. As you know, Nevada has 87 percent of its land under 
Federal control. 

According to the Interior Department, the mining law revision 
process has been on hold since 1993 because Congress has failed 
to act on the matter. I resent the implication that Congress has not 
considered mining law reform. Maybe it was not to the liking of 
those who would like to destroy the industry. I have written sev- 
eral bills since I have been in the Senate, including a 1994 meas- 
ure that passed both the House and Senate. Additionally, the 104th 
Congress passed legislation amending the mining law, however, it 
was vetoed as part of a larger action. 

When mining law reform takes place. Congress should do it with 
the cooperation of the Western State governments. The issue of 
mining reform has been one of the most hotly debated subjects in 
Congress for the past 7 years. Congress has considered many con- 
troversial amendments, and after debate, close votes have occurred. 
The Secretary continues to push his agenda on this Congress and 
I am proud of the role I played in ensuring that no amendments, 
bills, or bureaucratic shenanigans that would have been disastrous 
to hardrock mining succeeded. 

What is of most concern to me is the Secretary’s efforts to bypass 
the Congress on this most important matter. In the past, the Sec- 
retary has called for collaborative resource management, yet he 
leaves the Western Governors out of the process. It is the Western 
State economies that are most affected by the Department’s ac- 
tions. The Department of the Interior wants to create new and on- 
erous regulatory requirements that may conflict with rules already 
in place in States where mining occurs. 

Since the BLM first wrote the 3809 regulations back in 1980, 
States have made vast improvements to their laws governing min- 
ing, reclamation, and environmental remediation on Federal land. 
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Nevada’s laws serve as a model for the rest of the world. I fail to 
understand why we need another set of burdensome regulations 
from the Federal Government when our State laws already protect 
our resources and promote our economy. Thank you. 

Mrs. CUBIN. Thank you, Karen, and will you please send our re- 
gards and our thanks to the Senator for his testimony? 

Ms. Denio. I will. 

Mrs. Gubin. Now we are back on track. So the first witness we 
will call on today is Ron Espell, Environmental Superintendent for 
Barrick Goldstrike Mines, Inc. 

Mr. Espell. Thank you very much. Madam Chair. 

Mrs. Gubin. I would like to call your attention to the traffic sig- 
nal down here. 

Mr. Espell. I will have to do this without a mike. 

Mrs. Gubin. We will get you a mike. Is that working? 

We will start your 5 minutes over. You will know when your time 
is up because the red light will be flashing in your eyes. 

STATEMENT OF RON A. ESPELL, ENVIRONMENTAL 
SUPERINTENDENT, BARRICK GOLDSTRIKE MINES, INC. 

Mr. Espell. Thank you very much for the opportunity to appear 
at this hearing of the House Subcommittee on Energy and Mineral 
Resources today to discuss the regulatory framework that governs 
hardrock mining on Federal lands. My name is Ron Espell. I am 
currently the Environmental Superintendent for Barrick Goldstrike 
Mines, which is the owner and operator of the Goldstrike Mine on 
the Carlin Trend in Eureka County, Nevada. I have worked at 
Goldstrike since 1994. 

My responsibilities include assuring that Goldstrike has the 
proper environmental permits, including approvals from the Fed- 
eral Bureau of Land Management and the State of Nevada. Before 
coming to Goldstrike, I worked for other mining companies, con- 
sultants to the mining industry and Nevada’s Bureau of Mining 
Regulation and Reclamation, so I have many years of experience 
with mine regulation and permitting. 

Mining activities on Federal lands at the Goldstrike Mine are 
regulated by BLM, through a plan of operations that was initially 
approved in 1987. Mining on public and private lands is subject to 
a mining permit from the State of Nevada that was initially issued 
in 1991, after Nevada adopted new mining regulations in 1989. 
Our BLM plan of operations has been amended several times and 
our Nevada mining permit will be renewed this year. 

At Goldstrike, we have a significant amount of experience with 
the existing process for permitting mining operations. I want to 
focus my testimony on several key points about the current regula- 
tions and explain why, from my perspective, changes are not nec- 
essary. 

One, cooperation between Federal and State regulators is essen- 
tial. An essential element of any effective system for mine regula- 
tion is cooperation and respect between BLM and State mining reg- 
ulators. Because a mine that operates on public lands must be per- 
mitted by both agencies, the possibility exists for conflicting or in- 
consistent requirements. We have been fortunate that both the 
State of Nevada and the local BLM district recognize the impor- 
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tance of cooperation. It has been our experience that the Nevada 
State agencies work closely with BLM and the mine operator, to 
assure that requirements are consistent and to avoid duplicative 
requirements, including inspections. 

BLM’s existing 3809 regulations encourage Federal/State co- 
operation through cooperative agreements and by provisions which 
explicitly incorporate State reclamation and environmental stand- 
ards into BLM’s process for reviewing and approving plans of oper- 
ations. Most importantly, by requiring compliance with State 
standards, the present 3809 regulations provide an evolving stand- 
ard which automatically incorporates changes in State laws and 
regulations. 

Two, BLM should not develop independent performance stand- 
ards. The second point that I would like to make is related to my 
first concern about Federal/State cooperation in permitting. BLM 
should not develop separate environmental or reclamation perform- 
ance standards. As I understand it. Secretary Babbitt has asked 
the BLM task force that is looking at 3809 regulations to consider 
whether BLM should develop additional environmental or reclama- 
tion performance standards. 

We believe that BLM should not develop additional performance 
standards for two reasons. First, reclamation standards must be 
tailored to the site where mining occurs and the type of mining 
that is proposed. Reclamation on the Carlin Trend will require dif- 
ferent methods and different standards from reclamation in the Ar- 
izona desert or the Montana mountains. Reclamation at an open 
pit copper mine is different from reclamation at an underground 
gold mine. A one-size-fits-all standard imposed from BLM in Wash- 
ington simply cannot accommodate the many different environ- 
ments where mining will occur. Instead, BLM should look to the 
reclamation standards developed by State and local governments 
who are much more familiar with local conditions and land uses. 

Second, separate performance standards developed by BLM will 
likely lead to inconsistent requirements. Every mining operation is 
subject to a long list of permitting requirements to prevent pollu- 
tion of air and water and protect the environment. For example, 
water quality standards are developed by States under the author- 
ity of the Federal Clean Water Act and implemented through per- 
mits. There is no reason for BLM to second guess existing water 
quality standards or permits. This is particularly important in the 
area of ground water, where Congress firmly stated its intent to 
leave groundwater protection to the States. Rather than create new 
requirements, BLM should simply incorporate State water quality 
standards or permit requirements into its approval of a plan of op- 
erations. Similarly, every Western State has a modern mining rec- 
lamation law. 

BLM should not attempt to duplicate those requirements. I do 
not believe that the Interior Department can demonstrate that any 
changes are needed to BLM’s current 3809 regulations. I hope that 
these oversight hearings will add to the record and encourage the 
Department to avoid major changes. Thank you very much for the 
opportunity to give this testimony. 

Mrs. CUBIN. Thank you very much. Our next witness will be Bill 
Upton of Placer Dome U.S. Inc. 
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STATEMENT OF BILL W. UPTON, MANAGER, ENVIRONMENTAL 
AFFAIRS, PLACER DOME U.S., INC. 

Mr. Upton. Madam Chair, Congressman Gibbons, my name is 
Bill Upton. I am the Manager of Environmental Affairs for Placer 
Dome U.S. Incorporated. In this capacity I have direct and over- 
sight permitting responsibilities for PDUS. Placer Dome U.S. Inc. 
operates three large gold mines in the United States, two in Ne- 
vada and one in Montana, and conducts extensive mineral explo- 
ration throughout the West, including Alaska. 

Our United States operations employ a total of 955 people. We 
employ people in Nevada, Montana, Alaska and Kentucky. Placer 
Dome U.S. has a long history of permitting and operating on public 
land in Nevada and Montana. Our most recent permitting experi- 
ence is the expansion of our existing mining operations. In Nevada, 
Cortez Gold Mines began operations in 1969 and is located pri- 
marily on public land administered by the BLM and Bald Moun- 
tain Mine began operations in 1981 and is primarily located on pri- 
vate land but also operates on some BLM administered land. 

All of our operations are permitted under the requirements of 43 
CFR 3809 and have undergone extensive environmental reviews 
pursuant to the National Environmental Policy Act. Permitting 
under 3809 and NEPA has been ongoing at Cortez Gold Mines 
since 1990. The BLM completed their first Environmental Impact 
Statement for Cortez in 1993. Subsequent discoveries led to the 
permitting of our Crescent Pit and preparation of another EIS for 
our pipeline pit and number 2 mill expansion. The BLM is cur- 
rently completing an Environmental Impact Statement for the 
most recent Cortez Plan of Operations. 

The BLM completed an EIS for the expansion of Bald Mountain 
Mine in 1995 and most recently permitted Bald Mountain’s LJ 
Ridge expansion. At Golden Sunlight in Montana initial mine de- 
velopment was permitted in 1981 under the Montana Mining and 
Mineral Policy Act. In 1995 the mine submitted an application to 
expand operations and the Montana Department of Environmental 
Quality, as the lead agency, and the BLM as cooperating agency 
are completing an EIS for the expansion. The remainder of my tes- 
timony will center on the BLM’s review of possible changes to 3809 
regulations. PDUS had the opportunity to tour several members of 
the BLM task force conducting this review at our pipeline project 
in April and at Golden Sunlight in early September. The task force 
saw firsthand how many of the issues they are concerned with in 
3809 are being managed effectively under the current regulations 
in strong State and Federal regulatory programs in these States. 

At Cortez, they saw the notice level exploration drilling oper- 
ations and the controls incorporated in these operations to prevent 
unnecessary and undue degradation. They walked over areas 
where similar activities had been conducted the season before and 
which had already been reclaimed and which were nearly indistin- 
guishable from the adjacent undistributed land. They saw the com- 
paratively low density and intensity of disturbance typical of this 
activity. We explained to them how important Notice Level explo- 
ration is to our long-term planning and survival, how it provides 
the opportunity to gain timely access to prospective areas to fur- 
ther assess their mineral potential before investing the enormous 
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amount of time and money required to permit plan level disturb- 
ance. 

At Golden Sunlight, the task force observed the importance of in- 
corporating site-specific conditions into the reclamation plan and 
how this had been accomplished through the existing State and 
Federal permitting program in Montana. They also saw the distinct 
differences in site conditions between Golden Sunlight and Cortez. 
Unlike many other industries, mining can only occur where the re- 
source is located. 

The contrast in site conditions between Golden Sunlight and Cor- 
tez and the resulting differences in their reclamation plans are a 
good example of why one-size-fits-ah performance standards would 
be inappropriate for hardrock mining given the wide variety of site 
conditions within which it can occur. 

Pit backfilling, including the enormous expense in dollars and re- 
sources to accomplish it, the potential adverse environmental im- 
pacts associated with it, and the loss in potential mineable re- 
sources it would result in were discussed at both operations with 
the task force. The task force learned first hand how this issue was 
included in the alternative analysis during the permitting of both 
operations and therefore is already receiving detailed evaluation as 
part of an existing State and Federal permitting requirements. 

Most importantly the task force saw how permitting and regula- 
tion of hardrock mining is being effectively coordinated with State 
government both in Nevada and Montana. They saw how the per- 
mitting role of these States on issues concerning air quality and 
water quality and quantity is being coordinated with BLM and ef- 
fectively carried out in a manner protective of public lands. 

In summary, PDUS believes the regulations are working to pro- 
tect public lands. The current 3809 complemented by strong State 
regulatory programs have provided for and will continue to provide 
for the adequate protection of public lands. We have not seen any 
evidence to show additional regulations is warranted. The exam- 
ples I’ve provided from our operations in Nevada and Montana are 
testimony to the fact that current regulations are comprehensive 
and when properly implemented in coordination with State pro- 
grams adequately protect the public, as well as private lands. 
Thank you and I will do my best to answer any questions. 

[The statement of Mr. Upton may be found at end of hearing.] 

Mrs. Gubin. Thank you very much. Can you folks in the back 
hear the testimony? Hold it, if you will, please, Mr. Jones, hold the 
microphone closer to your mouth. 

Mr. Jones. How is that? Is that better? OK. That is better. 

Mrs. Gubin. Thank you. Do you want to use the stand there, or 
hold it, it doesn’t matter, whatever you are most comfortable with. 

Mr. Jones. I will hold it, that is fine. 

Mrs. Gubin. Our next witness is Martin Jones, Senior Manager 
of Nevada Environmental Compliance with Newmont Gold Com- 
pany. 

STATEMENT OF MARTIN R. JONES, SENIOR MANAGER, NV 
ENVIRONMENTAL COMPLIANCE, NEWMONT GOLD CO. 

Mr. Jones. Good morning. Madam Chair, Congressman Gibbons, 
my name is Martin Jones, Senior Manager of Nevada Environ- 
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mental Compliance for Newmont Gold Company. I am responsible 
for overseeing compliance for Newmont’s Nevada operations with 
all Federal, State and local environmental laws, including laws re- 
lating to exploration, operation and closure. Newmont is the largest 
gold producer in North America. 

Since 1965, Newmont has engaged in mining and processing on 
the Carlin Trend in north central Nevada. Today, Newmont Gold’s 
domestic operations remain centered in northern Nevada. In the 
last 15 years, the U.S. gold mining industry has emerged as an 
internationally competitive industry and has accomplished this 
without the need for government loans, subsidies, bailouts or tax 
breaks. In fact, gold mining companies in most cases themselves 
have paid for the community and other infrastructure needs nec- 
essary to support their operations during a time when environ- 
mental regulations have been ever increasing, and it has done this 
while paying its employees wages that are higher than any other 
segment of American workers. 

Over two-thirds of our nation’s gold production takes place in Ne- 
vada. Gold mining generates over 51,000 jobs in Nevada, and pre- 
cious metal producers paid over $141 million in Nevada State and 
local taxes in 1995. Newmont and other mining companies work 
hard to ensure that their operations on public and private lands 
are conducted in an environmentally responsible manner and in ac- 
cord with all applicable State and Federal regulatory programs. 
These programs are numerous and are scrutinized by many agen- 
cies, including the Nevada Divisions of Environmental Protection, 
Water Resources, and Wildlife, the U.S. EPA, Eish and Wildlife 
Service, Army Corps of Engineers and the Bureau of Land Manage- 
ment. 

We recognize and accept our obligation to properly close and re- 
claim mining sites after their useful life. In the late 1980’s, 
Newmont worked closely with the Nevada Mining Association, Ne- 
vada Division of Environmental Protection and the Sierra Club to 
develop a State reclamation program that would ensure reclama- 
tion of public and private lands. 

Today, we will focus on the BLM regulations applicable to 
hardrock mining on public lands, known as the 3809 regulations, 
the basic substance of which has been in place since 1980 and has 
proven more than adequate to protect public lands. Despite the 
rhetoric of mining industry critics, we have not seen evidence indi- 
cating that these regulations have led to significant problems or 
that regulatory changes are necessary. This is especially true for 
States like Nevada, that have comprehensive environmental min- 
ing and reclamation and regulatory programs. 

In 1992, BLM conducted a comprehensive review of the 3809 reg- 
ulations and concluded that the centerpiece of the program, a rule 
that prohibits unnecessary or undue degradation of public lands, 
was fully adequate. As the Committee is no doubt aware. Secretary 
of the Interior Babbitt last spring appointed a task force to review 
the 3809 regulations and proposed revisions, including revisions 
that would impose prescriptive and inflexible nationwide stand- 
ards. 

In connection with the task force efforts, Newmont submitted ex- 
tensive comments. I ask that these comments be made a part of the 
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record for this proceeding and will very briefly summarize them for 
you. Under the existing 3809 program, persons wishing to engage 
in mining on public land must submit a plan of operation for ap- 
proval by BLM. Before approving the plan, BLM undertakes a com- 
prehensive assessment of all potential environmental impacts and 
if any are found, the plan of operation is modified as appropriate. 

In addition, operations in Nevada must comply with standards 
imposed by the State: Mining, reclamation and wildlife protection 
regulatory programs. These programs ensure that the design and 
operation of each facility is appropriate for the physical, geological 
and hydro geological condition at each site. Tailoring operation and 
reclamation plans to site-specific conditions is essential. 

Hardrock mining involves many different minerals in mining and 
processing techniques and occur in a widely varying environmental 
setting. Unlike other industries, operators of mines cannot locate 
their mining sites in settings where compliance with national de- 
sign standards might be feasible. Mining can only take place where 
the minerals are located. For these reasons, a host of authorities, 
including the National Academy of Science, EPA, the Western Gov- 
ernors Association, have recognized that site-specific flexibility is 
an absolute necessity for regulations affecting hardrock mining. 

In conclusion, Newmont believes the 3809 program has worked 
well to protect public health and the environment and public lands, 
a conclusion shared by the Western Governors Association. Despite 
their assertions to the contrary, environmental groups have failed 
to identify any but a small number of isolated instances where 
modern mining operations on public lands subject to modern envi- 
ronmental programs have led to significant environmental prob- 
lems that could have been avoided by more prescriptive national 
standards. 

Instead, critics of industry focus on environmental problems ex- 
isting at historic sites, while mining occurred long before the ad- 
vent of 3809 regulations. In Newmont’s view, the current regu- 
latory scheme should not be altered unless BLM can show that sig- 
nificant real world problems exist that cannot be addressed under 
the existing program. Certainly no such showing has been or in our 
view could be made with respect to public lands located in Nevada. 
Thank you. 

[The statement of Mr. Jones may be found at end of hearing.] 

Mrs. Gubin. Thank you, Mr. Jones, and now if you don’t mind, 
we would like to just ask each one of you a few questions and we 
will start with Representative Gibbons. 

Mr. Gibbons. Thank you. Madam Chair. First, let me ask for all 
of you, maybe, a brief comment on industry standards in terms of 
reclamation, environmental practices, et cetera. Do you feel that 
the industry standards today with regard to those issues, whether 
it is environmental protection, reclamation, habitat protection, 
have been met and are constantly being reviewed within the indus- 
try itself to step forward at the proper time to advance both the 
industry and the environment within your operations? 

Mr. Upton. Yes, I believe they do. I know through our trade as- 
sociations, the Nevada Mining Association in particular, we share 
a great deal in terms of our own individual standards within com- 
panies and between companies, and share that work that we are 
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doing collectively, and I think, yes, the standard, the industry 
standard, is at a level that challenges or at least represents well 
the regulatory standards. 

Mr. Espell. Just to respond to that a little bit differently, I am 
also, aside from my duties at Barrick, I am the Reclamation Sub- 
committee Chairman for the Nevada Mining Association. We have 
both, through the NMA and through the individual companies, 
under the current regulatory framework, there is enough flexibility 
that we have a very cooperative agreement and a working relation- 
ship between the Federal regulators that the BLM — and the State 
agencies, where we work together to identify reclamation needs 
and objectives, and in a very cooperative spirit come up with ad- 
vancing techniques to be able to meet those needs and under the 
current system, those sorts of things are possible and are being 
done. 

Mr. Jones. To give you the short answer, yes. Newmont endorses 
the Nevada standard. We apply that standard worldwide. It doesn’t 
matter if we are in Peru or Uzbekistan or Indonesia. We find the 
Nevada standard for our industry provides a balance between eco- 
nomic factors and protection of the environment. 

With respect to 3809, the definition of undue and unnecessary 
degradation allows for changes without having to rewrite it, I think 
this is the keystone of 3809, and so allows for an evolution of tech- 
niques and technical problems, resolution of technical problems. As 
we get better at reclamation and get better at operating, then those 
standards become commonplace in the industry and the 3809 is 
then updated by applying the unnecessary and undue degradation 
rule. 

Mr. Gibbons. Thank you. Now, if the industry itself has certain 
standards that are met, and perhaps, as you have indicated, they 
are uniform throughout most companies that operate mining oper- 
ations here in Nevada to meet those permit requirements. Let me 
ask you just a two-part question. One, if they do have, and they 
do meet, and this is not something like re-inventing the wheel, as 
we have done on these standards, why does it take so long for a 
mine to get permitted here in Nevada and how can we, as a State, 
and you as an industry, work with the BLM to actually expedite 
that process, because, after all, we also want to hear solutions, not 
just complaints. We want to hope that through this process, you 
can help us communicate with the bureaucracy in its reevaluation 
of 3809 to make better, but better for everybody, not just for one 
group or one special interest. So my question would be, if you 
didn’t understand it, I would repeat it, but I hope you understood 
it. 

Mr. Jones. I think I do. I would like to think that we hold our- 
selves to a higher standard than other mining companies, but I am 
sure I would get disagreement here. Permitting takes long, and 
that is probably some of our frustration with the process. It does 
take long lead times to permit. We found at Newmont that working 
with the BLM district to let them know our upcoming schedules, 
what we have on the agenda, so that they can clear their schedules 
to work on the documents, and then we hold meetings when we fin- 
ish, to discuss what went right, what went wrong, where can we 
streamline the process to make it more efficient. 
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I don’t think, including the BLM review of notice level activities, 
that is now being required, has helped because we have now taken 
people who are overworked and don’t have enough resources, and 
we have burdened them with more work. I think that we should 
consider giving BLM more resources to help us with the permitting 
process. 

Mr. Espell. To add to that a little bit differently, some of the 
things we have seen that add to the overall timing of the permit- 
ting process is any time there is a duplication in the Federal per- 
mitting process, duplication of things which are already permitted 
and evaluated under the current State programs, we have been 
working very closely with the Nevada State office of the BLM to 
identify the sources of duplication and develop MOUs between the 
State and the BLM in order to be able to try to avoid those duplica- 
tions. The changes that are proposed in the 3809 regulations actu- 
ally go countercurrent to that philosophy and incite more duplica- 
tion as opposed to trying to encourage a lack of duplication of the 
programs. 

Mr. Upton. Well, yes, sir, our permitting process has been 
lengthy, and for many reasons, understandably so. I think our big- 
gest concern is the 3809 rules being contemplated would only in- 
crease that. The bonding regulations that were adopted have again 
added to staff time at the agencies to where they are now required 
to spend much more time reviewing notice level activities and the 
bonding requirements now in place for those and so it is just a 
plethora of additional review and requirements and time on the 
part of the staff that in turn builds time for us on the other hand, 
too, to get them the information they need, so it is both, yes, we 
have had lengthy processes, but we see what is being talked about 
as only aggravating that and exasperating an already overload sit- 
uation with agencies. 

Mrs. CUBIN. Thank you very much. I just have a couple ques- 
tions. Mr. Upton, I will start with you. You mentioned in your tes- 
timony that one size-fits-all site requirements won’t work for 
hardrock mining. And there will be testimony later on today from 
people who think that the Federal Government shouldn’t own any 
lands, but since they do right now, what I want to ask you is what 
should the Federal role actually be? 

I think that most of the people that I know, that I work with, 
think that the States can do, will do, and do a good job of pro- 
tecting the environment. In Wyoming I know environmental stand- 
ards are higher, many times, than Federal standards, and their 
own State legislature has imposed that level. So what should the 
Federal role be, and what should the State role be and what should 
the role of the industry be? 

Mr. Upton. Well, we support a strong oversight role by the Fed- 
eral agencies, but we think that the site-specific conditions that 
occur within a State, and the complexity to those clearly lie with 
the State agencies, and even the local government agencies to have 
a strong role in determining the permit requirements and the com- 
pliance requirements for those operations, and that, yes, the Fed- 
eral Government has a role in providing oversight and consistency 
between States, but on the same hand, it is important to have 
those site-specific conditions recognized in the permitting process 
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and compliance aspects of an operation, so that we are dealing with 
the proper aspects out there in that sense. 

Mrs. CuBiN. So you said, and I don’t want to be putting words 
in your mouth, I want your opinion. You said that they should co- 
ordinate and see that there is consistency among the States, and 
did you say set standards? 

Mr. Upton. No, I said the States should be in the standard set- 
ting role. 

Mrs. CuBiN. In a couple words again, what should the Federal 
role be? 

Mr. Upton. Oversight in the context of looking at the standards 
between States, and applying and assuring some reasonable level 
of consistency between States. 

Mrs. Gubin. So is it your opinion, and maybe you don’t know, be- 
cause I don’t, I have to vote on all the States issues, but is it your 
opinion that the State standards are adequate to protect the envi- 
ronment in land, water and air? 

Mr. Upton. In the States we operate in, yes. 

Mrs. Gubin. OK. Thank you very much. 

Mr. Espell, you mentioned in your testimony that you have had 
pretty decent experiences in dealing with public land managers 
who you work with and so a lot of times I think when I am saying 
things that are critical of the Federal agencies, I don’t make it 
clear that generally I am speaking of the Washington bureaucracy 
and how their decisions negatively impact people on the land. 

My experience has been uniformly, when I am dealing with local 
land managers, that generally they do a good job, they care about 
the land, they are our neighbors and they are our friends and fam- 
ily, and I think you referred to that somewhat. I mentioned also 
in my opening statement the leadership trip to the West and how 
the things we had learned there, there were three things that we 
wanted, three messages we wanted them to go home with. That 
was the States can, will, and do a good job of regulating and enforc- 
ing environmental statutes; that resources can be developed on the 
public lands as well as the private, of course, and still allow us to 
be good stewards of the land and that multiple use is good land 
management policy. 

Gould you just go into a little bit more for me, what sort of prob- 
lems you have had with — maybe just give a couple examples, of 
Federal dictates that aren’t good for the economy, good for the re- 
source, good for anything, where there may have been a little bit 
of disagreement at the local level. 

Mr. Espell. Sure. I think Nevada is probably the best example, 
although my experience has been completely in Nevada. From what 
I have seen of other programs, Nevada has an excellent working 
relationship between the State agencies and the BLM, and other 
Federal agencies, which, you know, reside here, the State offices of 
those agencies. That working relationship and that cooperation ac- 
tually extends all the way to the initial development of the State 
programs, which were based on consistency between the State pro- 
grams and the Federal programs. 

In Nevada, for example, a reclamation permit application for the 
State and the BLM’s plan of operations is the same application. It 
is a one-stop shopping kind of an idea. That cooperative agreement. 
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which reduces the permitting time and the burden on the compa- 
nies, is effectively destroyed by changes in the Federal regulations, 
which then drive inconsistencies between the Federal programs 
and the State programs, so, therefore, what I see is where the 
model should be what we have developed here in Nevada, for a co- 
operative agreement between the Federal and State programs, 
where the differences in requirements are transparent to the oper- 
ator, the program is developed in accordance between State and 
Federal programs. Anything that is done on the Federal level, 
seems to be trying to do just the opposite to separate and provide 
inconsistencies between the programs. 

Mrs. CUBIN. Thank you. Mr. Jones, does your company go beyond 
what is required in the permits on reclamation and repairing 
maybe old damage? I think Mr. Upton’s company has just recently 
gotten an award for that and I guess what I am trying to find out 
is do other companies do that as well, do they invest money, really 
beyond what is required of them, to try to be good neighbors or do 
they not? 

Mr. Jones. Yes, ma’am. We also received an award in 1995, the 
Governors Award for reclamation excellence for riparian habitat 
upgrading. We worked with local ranchers and our TS ranch to im- 
prove the habitat. Last year, we were involved in a cooperative ef- 
fort to reseed fire-burned, fire-damaged acres, and the benefit is to 
wildlife and to the ranchers, and to us as a landowner, in that it 
made the land more valuable. We in mining recognize that we have 
impacts on the Earth, and that is the nature of our business, and 
we accept responsibility for this. And in order to compensate for 
those impacts, it is necessary to do certain things, and we take that 
on and we do those things. 

Mrs. CUBIN. Well, thank you. I gave a pitch for Barrick and I 
didn’t know you had won an award. Congratulations, I am glad you 
have, but I guess I can’t leave Placer out — excuse me, I can’t leave 
out Barrick, right. 

Mr. Espell. Yes, we have several different programs going on in 
the State. The one we are currently involved in is a restoration 
project at the Marys River, slightly east and north of Elko, in im- 
proving riparian habitat, actually reestablishing the cutthroat trout 
habitat in the upper regions of the area of the drainage, which ac- 
tually, the head water is up in the Jarbidge mountains. Previously, 
there has been culverts and different things that have been put in 
the river that we are working with with the BLM and Trout Un- 
limited to actually engineer stream restoration. 

Mrs. CUBIN. I didn’t know there were cutthroat trout out there. 
I thought Wyoming was one of the last places, beautiful places on 
Earth that had cutthroat trout. 

Well, Bill, since I goofed up on you twice, would you like to tell 
us about your award? 

Mr. Upton. The award that Placer received was for reclamation 
in our Alligator Ridge mine where we stepped out, and because of 
the long history of mineral exploration at that site by a number of 
different operators, and the need to bring up current reclamation 
in that area for a lot of the past exploration areas, that many of 
them were even pre-3809 areas. 
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Our Bald Mountain operation went ahead and reclaimed a num- 
ber of areas that were not necessarily our responsibility, but 
brought them up to date and that was in essence the foundation 
for the award. They did an excellent job with reclamation with it, 
but primarily the stepping out and recognizing there was a need 
there. I think our best successes have been where we began work- 
ing with local agencies. Federal and State, one on one, even outside 
the permitting process where we can collaborate on whether it is 
wildlife habitat enhancement or reclamation. That has been our 
real big success story, where it is not something that is written in 
the permit, it is something that, on the grounds, needs to be done. 
It is the right thing to do and that is where our real successes have 
been for our company, and I think the industry in Nevada. 

Mrs. CUBIN. This might not be a fair question and if you don’t 
have an opinion, that is fine. But since hardrock mines don’t pay 
royalties yet, I understand, and that might be why you don’t have 
an opinion on this, but the resource advisory councils that were es- 
tablished in land use and planning and so on, recommended, 
among other things, eco credits. Do you have an opinion on how eco 
credits would work in your own industry? 

Mr. Upton. Well, I think the best example we have would be in 
wetland litigation where we deal with no doubt loss issues and 
mitigation. I think there is an example of some sort for eco credits 
where we do, if we are going to effect wetlands and water in the 
U.S., we can mitigate those impacts by going out into adjacent 
areas and enhancing wetlands or creating new wetlands and we do 
get credit there, so I am sure there will be opportunities to work 
with a system like that. I am not real familiar with how it would 
be applied in hardrock industry, but I am sure the experiences we 
have had on working with offsite wild habitat work and so forth 
would work well in those situations. 

Mrs. CUBIN. And the bottom line would be to improve the envi- 
ronment, so do you think that there is a potential for that, through 
the use of the eco credit system. 

Mr. Upton. There seems to be, yes. I think we are well versed 
at working with ecosystem management and looking at the whole 
picture, so I would think, yes, hardrock mining could work with 
something like that. 

Mrs. CUBIN. And I have exceeded my questioning time but I 
would appreciate a brief response from the other two. 

Mr. Espell. I guess to followup on what Bill said, the only cur- 
rent system that we work under that is similar to that is under the 
Corps of Engineers 404 permit for wetlands mitigation. I think 
most of the mining companies right now are already doing some- 
thing like that, without any sort of benefit of some sort of eco-cred- 
its or something, that the companies on their own are performing 
that right now without a push. 

Mr. Jones. First, let me correct a fact? We don’t currently pay 
royalties to the U.S. Government, but we pay royalties. We pay 
royalties to private landowners, where we have operations and we 
pay a net proceeds tax to the State of Nevada. 

Mrs. CUBIN. Thank you. 

Mr. Jones. I know you are aware of that and I wanted to set the 
record straight. 
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I am not very well versed in coal and coal regulation and so on 
and I am not able to comment knowledgeably on ecosystem credits. 
I think there is room to talk about them and I think probably we 
are doing a lot of the things now, but I can’t give you an intelligent 
answer whether I support that or not. Thank you. 

Mrs. CUBIN. Thank you very much. I do appreciate your testi- 
mony, and the answers to the questions and now you should go 
back and make some more net proceeds for Nevada. I would like 
to call the next panel forward. Dr. Tom Myers, Gene Gustin and 
Edward Presley. 

I will remind the witnesses that you are allowed 5 minutes for 
your testimony. The traffic light will be right there in front of you. 
You can’t miss it, and I will try to hold my questioning to 5 min- 
utes next time, too. We will begin the testimony with Dr. Tom 
Myers, Consultant to Great Basin Mine Watch. 

STATEMENT OF TOM MYERS, CONSULTANT TO GREAT BASIN 

MINE WATCH 

Mr. Myers. Madam Chairman, Congressman Gibbons, on behalf 
of the Sierra Club and Great Basin Mine Watch, thank you for this 
opportunity to testify this morning. My expertise and research on 
this issue primarily concerns water quantity and the impacts of 
mining on groundwater hydrology and the surface expression of 
groundwater, primarily springs, streams, rivers, streams and ripar- 
ian areas. 

My invitation to speak specified this and asked me to address 
water resources and the regulations regarding water resources. For 
my research, I have used public information obtained from the Ne- 
vada State Engineers Office, the U.S. Geological Survey, Nevada 
Division of Environmental Protection and the Bureau of Land Man- 
agement, as well as data published in environmental impact state- 
ments. 

I will focus my oral discussion on the hydrologic impacts and 
needed mitigation. My written testimony includes many specific ex- 
amples and specifies many changes in 3809 regulations that we be- 
lieve would help. I have also attached copies of a couple of articles 
and abstracts I have recently published to my written testimony. 

Pit dewater imposed four primary hydrologic impacts: First, 
groundwater levels lower in the vicinity of the mine, which impacts 
spring and surface water, by changing the flow gradient in the vi- 
cinity of the mine. For example, there has been a spring about 7 
miles from the Lone Tree Mine, which went dry, presumably due 
to dewatering. Second, the open pit and drawdown cone around the 
pit are a deficit to be made up after mining and dewatering ceases. 

The pit was originally all rock and pore spaces filled with water 
would have made up only about 1 percent of the pit and up to 20 
percent of the pit that was in alluvium. After mining ceases, pit 
lakes will form with water that must come from somewhere. In this 
regard, the two most impactful mines on local groundwater deficits 
are the Twin Creeks Mine, northeast of Winnemucca and the Lone 
Tree Mine, between Battle Mountain and Winnemucca. Twin 
Creeks will create a 460,000-acre-foot pit lake, which will be the 
second largest man-made lake in Nevada, if we include Lake Mead. 
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The Lone Tree Mine deficit of almost 1.1 million acre feet sits 
just 2 miles from the Humboldt River. Third, quality of water in 
the pit lakes depends on the source of water refilling them. BLM 
predicts this water quality using complicated geochemistry models. 
However, the models depend on the quality of the hydrologic data, 
including predictions of the inflow to the pit. 

I presented a paper 2 weeks ago at American Chemical Society 
which shows the very reasonable assumptions of the geology into 
the pit led to estimates of inflow at the pipeline deposit pit for the 
refill to vary from 8 to over 100 years. Fourth, pit lakes will evapo- 
rate water in perpetuity. This represents a permanent loss of water 
from the flow in local basins. 

The pipeline pit at full development after the several piecemeal 
expansions are complete will evaporate well over 10 percent of the 
total recharge. Cumulative impacts of mining are rarely considered 
although NEPA requires such consideration. For example, the 
Humboldt River watershed contains 18 mines that are either cur- 
rently or soon to go below the water table and require dewatering. 
Total deficits from these mines represent 62 percent of the water 
stored in the surface aquifer of the Humboldt River. 

Total deficits in the Humboldt River Basin equal more than 25 
years of the entire river flow at the city of Winnemucca. Fortu- 
nately, I do not own water rights or property I want to develop 
downstream on the Humboldt River. It cannot be overemphasized 
that these impacts are unprecedented in the history of mining any- 
where in the world. 

While mining companies return large profits from underregu- 
lated mining, society is allowing a massive uncontrolled experiment 
on the environment of northern Nevada. It is not too late to do any- 
thing about it, but we are reaching that point. The rest of this tes- 
timony includes discussion about what the BLM could currently be 
doing and needed changes in the regulatory framework. Many of 
the impacts discussed above could be avoided or mitigated by rec- 
lamation of the pits, including complete or partial backfilling or 
through adequate bonding to either remedy or compensate individ- 
uals adversely impacted in the future. 

Section 3809 provides BLM’s regulations to govern hardrock min- 
ing permitting. Currently, BLM is attempting to modify or reform 
these regulations. First, I emphasize that the BLM, under current 
regualtions, has the authority to adequately regulate and mitigate 
these impacts. They are reluctant to assert the authority so regu- 
latory reform will help them in this process, as I will elaborate 
below or actually in my written testimony. BLM is required to pre- 
vent unnecessary and undue degradation. 

Unfortunately, we focus on surface-to-surface, while ignoring the 
long distance impacts of drawdown and water contamination, im- 
pacts which may not occur until after mining ceases are even more 
difficult for the agency to consider. However, the impacts of draw- 
down caused by dewatering and pit refill clearly impact surface 
water and land. 

For example, drawdown has already caused sink holes to form in 
Maggie Creek. It has caused springs to dry. When stream flow was 
substantially reduced, the riparian vegetation may dry, which is 
also a surface impact. This type of impact clearly reduces the abil- 
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ity of land, far from the site, to support multiple use, including 
grazing and recreation. I see I am out of time and I have a couple 
pages to go, but I am going to jump to the end to finish up then. 

The Sierra Club and Great Basin Mine Watch strongly support 
needed changes in Section 3809 regulations. We also support enact- 
ment of the Rahall bill, which is H.R. 253, which I believe is cur- 
rently in front of this Subcommittee. Many of our concerns will be 
remedied. Many of the suggested regulatory changes would be codi- 
fied. It specifically refers to the protection of water resources. It es- 
tablishes a fund to clean up degradation to surface and importantly 
water resources caused by previous mining. 

The gold mining industry has expanded from a million ounces in 
1980 to 13 million ounces today. This is a remarkable expansion 
and has led to rapid growth in rural Nevada and other States. It 
is a very important part of the economy of Nevada and should re- 
main so. But future citizens of northern Nevada, ranchers, farmers. 
Native Americans and cities should not be paying the debts created 
by present day mining. We request baseline standards to protect 
the environment of northern Nevada and the Western United 
States. Thank you for this opportunity to testify. 

[The statement of Mr. Myers may be found at end of hearing.] 

Mrs. CUBIN. Thank you. Dr. Myers, and I regret that we don’t 
have time for your entire testimony to be given verbally, but it will 
be in the record. 

And the next witness we will call on now is Gene Gustin, Public 
Land Use Advisory Council to the Elko County Commission. 

STATEMENT OF GENE GUSTIN, PUBLIC LAND USE ADVISORY 
COUNCIL TO THE ELKO COUNTY COMMISSION 

Mr. Gustin. Well, Madam Chairman and Congressman Gibbons, 
welcome to Elko. I sincerely appreciate your willingness to conduct 
this oversight hearing on this most vital issue to this area. More 
importantly, that you are reaching out for constituent input is very 
encouraging, and I am also encouraged by your opening remarks 
on this subject. Having been involved in the mining industry in the 
Western United States for some 27 years, in several different ca- 
pacities ranging from tramp miner, to superintendent of mining of 
two large operations, to mining claim holder, to owner of an inde- 
pendent contracting business serving mining. I have been afforded 
many different perspectives on the evolution of the regulatory re- 
gime and the political and populist perceptions of the value of min- 
ing in a modern day life to this country. But how these perceptions 
and attitudes interface with reality and legality is the subject at 
hand today. 

I believe the current efforts to rewrite, through administrative 
fiat, mining rules and regulations that have taken over 130 years 
to evolve and be refined is at best the height of bureaucratic arro- 
gance and at worst, a crude misdirected illegal power play that 
simply cannot be tolerated by Congress, the States, the courts or 
the people of this country. 

Why are we bringing forth words here today to our duly elected 
representatives asking them to rein in the activities of a govern- 
ment employee to run wild? An appointee, within whose purported 
purview it is to write the regulations, implement the rules, review 
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and adjudicate the systems concerning basic individual rights 
which violate the separation of powers doctrine. This Western 
United States subject of this medieval realm who thought he owned 
the possessory title in mining, grazing, water or agriculture rights 
and the rights to make improvements on such is then dragged 
through a kangaroo gathering called the Court of Administrative 
Appeals where the legislative, executive and judicial branches have 
been rolled into one easy instrument of rule without recourse. 

And what is the alleged mechanism justifying this complete by- 
pass of our system of checks and balances and separation of pow- 
ers, the purported proprietary interest of the Federal Government 
in 87 percent of the State of Nevada. Where did we go wrong? A 
series of Supreme Court decisions, most recently, the decision of 
Printz vs. United States, on June 27, 1997, where Justice Scalia in- 
structed us, “The separation of two sovereign spheres is one of the 
Constitution’s structural protections of liberty. Just as the separa- 
tion and independence of the coordinated branches of the Federal 
Government serve to prevent the accumulation of excessive power 
and in one branch the healthy balance of power between States 
and Federal Government will reduce the risk of tyranny and abuse 
from either front.” 

They even commented in that decision on what a novel phe- 
nomenon this was, as they hadn’t started seeing this type of over- 
regulation until the 1970’s. Finally, and I quote, we held in New 
York that Congress cannot compel the States to enact or enforce a 
Federal regulatory program. Today, we hold that Congress cannot 
circumvent that prohibition by constricting the States officers di- 
rectly. The Federal Government may neither issue directives re- 
quiring the States to investigate particular problems nor command 
the States officers or those of their political subdivisions to admin- 
ister and enforce a Federal regulatory program. 

It matters not whether policymaking is involved and no case-by- 
case weighing of the burdens of benefits is necessary. Such com- 
mands are fundamentally incompatible with our constitutional sys- 
tem of dual sovereignty. Accordingly, the judgment of the Court of 
Appeals for the Ninth Circuit is reversed. 

Now, I know the Honorable Members here today are familiar 
with and understand the intent of the court’s instruction, so I ask 
you today, are Members of Congress ready to tackle this issue po- 
litically and legally or will the burden fall to the directly affected 
parties yet again? Mining is America’s financial backbone. The 
mining laws are the last great vestige of acquiring proprietary in- 
terests by common law principle, mixing sweat with soil to earn eq- 
uity. Mining has made America strong without subsidy. 

I have witnessed 70 percent of the mining claims be regulated 
and taxed out of the business in the last several years. I have expe- 
rienced a 40 percent reduction in my personal business this year 
because of an illegal bonding rule implementation. Mining has been 
under an escalating P.R. Assault for the past several years. We try 
to respond with reason and logic and compliance and what does it 
get us, more assault and more restrictions. 

The current attempt to rewrite through 3809, through the ad- 
ministrator, I believe, is a misdirected effort and I think that the 
Congress ought to challenge, legally, in the Supreme Court, to as- 
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sure that its role in the legislative process is properly assured. And 
I see my time is out, but, again, I thank you for the opportunity 
to present my views on this. Thank you. 

[The statement of Mr. Gustin may be found at end of hearing.] 

Mrs. CUBIN. Thank you, Mr. Gustin. Our next witness will be 
Edward Presley, National Director of County Alliance to restore the 
economy and environment. 

STATEMENT OF EDWARD L. PRESLEY, NATIONAL DIRECTOR, 

COUNTY ALLIANCE TO RESTORE THE ECONOMY & ENVIRON- 
MENT (CAREE) 

Mr. Presley. Good morning. Madam Chair and members. I 
would like to also welcome you to Elko, and I thank you for the 
opportunity to give testimony here today before your Committee. I 
am just going to make reference. Madam Chair, to my written 
statement and request unanimous consent it be submitted for the 
record then. 

Mrs. CuBiN. Without objection. 

Mr. Presley. I will give a little different view than what you 
have heard from the industry. Obviously, I am one of those work- 
ing in research and working on legal defense teams and plaintiff 
teams, suing the Federal Government, being sued by the Federal 
Government. I am that one that brings that unorthodox position 
that the Federal Government does not own the land out here. And 
we have that position and that question before the Supreme Court 
of the United States now in a petition for writ of cert for the Octo- 
ber term in a case called United States vs. Gardner. 

What I want to provoke you into realizing here today is that we 
can talk all about what has gone on with Mr. Babbitt violating the 
Administrative Procedures Act. We see that the mining companies 
up here who have billions of dollars invested out here are held at 
bay and under extortive measures by the Federal agencies and the 
local managers, and. Madam Chair, I would respectfully take some 
issue with you on your statement that the local land managers for 
the Federal Government are doing a good job and it is the bureau- 
crats back in Washington. I somewhat find out there is a bit of a 
roll reversal that occurs there, simply because I was the plaintiff 
in a case called Barton v. Babbitt where we had to bring a civil 
rights lawsuit because of our activist measures that we took out 
here in the public lands issues that the United States Attorney’s 
Office was the nest for the Federal agencies and the local people 
going in there trying to get criminal indictments on us to commit 
a chill factor on our activism out here, and we successfully brought 
that, which then shifted from a criminal investigation against us 
and then brought about the United States vs. Nye County lawsuit, 
that was nationally known out here. 

Now, I don’t want to brand all Federal agents out here and all 
Federal employees, but I do want to tell you that I would have not 
known about that had a Federal agent not supplied me with the 
minutes of the meetings that occurred inside the United States At- 
torneys Office when they were trying to indict us, and Mr. Gustin 
was one of these plaintiffs here, too. What we have and what I 
have given with the visual up here is that you see a map of Ne- 
vada. Now Federal agencies will color the Western United States 
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in various different colors out here to commit an optical illusion out 
here, but that is the truth, that 87 percent of black up there puts 
us under a quasi type of military occupation out here, and I will 
tell you why it makes such a bold statement. 

As long as the Federal agencies are in charge of that much of the 
State, there is no common law, there is no State law that is appli- 
cable, because they operate under only admiralty and equity juris- 
diction. A lot of people do not understand this, that the Federal 
agencies have no authority to protect rights out there on the public 
lands. Only you at Congress, and I would direct your attention to 
the very last page of what I submitted for the record. The courts 
have told us this, and on page 19 of our brief to the Supreme 
Court, listen to what the Court said back in 1850, and it is still 
good law today, under Downes and Midwell. The Constitution deals 
with the States, their people and their representatives. 

The sole object of the territorial clause was to transfer to the new 
government the Northwest territory and to give the power to apply 
that territory to the objects and dictates by the States. The Con- 
stitution — now listen to this very clearly. The Constitution does not 
extend to the territories of its own force. We are not under any con- 
stitutional protections and that is the problem that is out here, and 
if you don’t quit claim the land over to the States, and if you do 
keep control of it, you have to remove all rulemaking from the Fed- 
eral agencies. You cannot have any police power that is vested in 
these Federal agencies. It must be invested in the State. 

You must also statutorily remove all types of litigation that go 
on in public land matters and remove that from the Federal judici- 
ary and the administrative law judiciary that has been set up. You 
have it under your power under Article 1, that is the only way we 
will be able to keep our rights intact out here and I thank you very 
much for your time and attention. 

[The statement of Mr. Presley may be found at end of hearing.] 

Mrs. CUBIN. Thank you for your time. And we will start the 
questioning with Representative Gibbons. 

Mr. Gibbons. Thank you. Madam Chairman, and first, let me ad- 
dress a brief question to Mr. Presley, who has just recently finished 
his testimony, and I would ask a very brief analysis of how you 
came about the conclusion that the Federal Government does not 
own the land here in Nevada, if you could do that very briefly for 
us. 

Mr. Presley. Thank you. Congressman, good question. It was in 
1993, I had a client that had a problem with the Bureau of Land 
Management on grazing, and, also, there was some mining prob- 
lems in Clark County, dealing with the desert tortoise issue down 
there, of which there was a full force and final decision that came 
out, full force and effect decision that came out to remove grazing 
from the desert tortoise habitat. 

Now, they are under the Endangered Species Act, and the first 
thing I noticed, since we had come through the Nevada legislature 
in dealing with AB-77, the so-called sage brush rebellion 2, was 
that it didn’t appear that the Federal Government owned any prop- 
erty out here, I will say, except Nellis Air Force Base and that is 
within Article 1, Section 8, Clause 17. So my forte is in the Free- 
dom of Information Act and I performed a Freedom of Information 
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Act request to the Department of Interior, BLM, and their Solicitor 
took charge of my request and came back and said they had no doc- 
uments responsive to my request when I asked them for the deed 
to this land. 

But since then, what has happened out here is that they have 
claimed ownership under the Treaty of Guadalupe Hidalgo of 1848 
when we had the conquest against Mexico. They are claiming that 
as their jurisdiction here today, which clearly makes that black en- 
campment there of Nevada a territory and enclave of Mr. Babbitt, 
and there is no State there. The only place that there is State, 
members of the Committee, the only place that is the State of Ne- 
vada are those white spots up there and they are noncontiguous 
and we are beholding to these Federal agencies to get from point 
A to point B, so we are not a complete State. 

And Madam Chairman, you have the same thing in Wyoming, 
Mr. Hansen would have it over in Utah, and in Alaska, Mr. Young 
certainly deals with that. That is what brought the question about 
they didn’t have it and I tried to zero all of my research and for 
the arguments and for the Nye County case and now the Gardner 
case, I zeroed it in that they do not own the land because they 
couldn’t produce title and that is the question we have before the 
Supreme Court of the United States, which I am here to say, un- 
equivocally has never been before the Supreme Court of the United 
States in the 200 plus years of its existence. Thank you. 

Mr. Gibbons. Thank you. Dr. Myers. I presume your Ph.D. is in 
science of some sort. 

Mr. Myers. My Ph.D. is in hydrology. 

Mr. Gibbons. Hydrology. How would you abate or stop the water 
table drawdown due to an open pit mine? How would you stop that, 
in a surrounding area? 

Mr. Myers. During mining, the water table has to drawdown. 

Mr. Gibbons. We understand that, how would you stop that. 

Mr. Myers. Through recharge in the local basin. Part of what I 
had to leave out was testimony that, in fact, there are a few mines 
that are recharging the local basin. It is not working as well as it 
is supposed to. There are other mines that should be recharging 
better. We have argued, in environmental documents, certain 
mines should be recharging. We will argue it is only done where 
it is a very inexpensive thing to do. 

Mr. Gibbons. Let me move on, and understanding that issue, you 
talked about some mines that are not recharging and suppose, for 
example, let’s take the Lone Tree Mine, which takes its water, 
cleans it, puts it into the Humboldt River and sends it down to Rye 
Patch Reservoir for farmers and ranchers to use. Is there a prob- 
lem with the water quality in that water they are putting in the 
Humboldt? 

Mr. Myers. I don’t recall constituent problems, I mean, specifics. 
I know there were temperature problems, the temperature in the 
Humboldt River increases rather substantially from just above 
their discharge point to just below and that is because the water 
is geothermally heated that they are dewatering. 

Mr. Gibbons. Let me ask another quick question. If water rights, 
in probably 16 of the 17 Western States are State prerogative, I 
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mean a State jurisdictional area, why should the Federal Govern- 
ment step in and deal with water, water rights? 

Mr. Myers. Well, for one, the 3809 regulations specifically state 
the BLM is required to enforce State law and we would argue that 
if the State is not adequately doing it, then the BLM is required 
to do that. 

Mr. Gibbons. And you have a complaint with Nevada’s environ- 
mental treatment of its water within a State then? 

Mr. Myers. We do. 

Mr. Gibbons. Then it would be better, I presume, under your tes- 
timony to go tell the State of Nevada to change its water quality 
laws. 

Mr. Myers. But since we are focusing on 3809 today, it specifi- 
cally states, in several different locations in those regulations that 
the BLM is required — excuse me, is required to enforce State regu- 
lations. It doesn’t say where the State fails to do so, but it says the 
BLM is responsible for seeing to it that that is enforced, and that 
would be a BLM oversight. I mean, previous speakers have talked 
about the BLM having a responsibility for oversight. 

Mr. Gibbons. You also mentioned that due to the drawdown on 
some of these areas, the water table has lowered, and some people 
should be compensated for that. Who is not now compensated for 
the drawdown of the water table that should be compensated for? 

Mr. Gibbons. We would suggest that most of the impacts will 
occur, actually, after mining has ceased, after the pits have refilled, 
when you draw the water table down a thousand feet, 1,300 feet 
at a couple of places, that that drawdown cone continues to expand 
after mining ceases. The pit refills, I mean, for example, you men- 
tioned Lone Tree, there is 1.1 million acre feet of deficit being cre- 
ated around that mine. The Twin Creeks Mine has 660,000 acre 
feet of deficit. That water is going to come from somewhere and we 
don’t know — I am not going to say it is all coming from the Hum- 
boldt River. 

What I am saying is we don’t know where it is coming from and 
for those reasons we would suggest adequate mitigation, bonding 
and escrow account would be set-aside so 30 years from now the 
people who are affected could be compensated or the situation 
could be remedied. 

Mr. Gibbons. Mr. Gustin, let me turn to you now briefly in the 
time I have remaining. What suggestions would you have as to how 
to better resolve the conflicts that you stated in your testimony, in 
terms of regulatory authority. State powers. Federal powers, what 
would you suggest? 

Mr. Gustin. Well, to me, the only way this is going to be resolved 
successfully is that the people who live in the areas that are af- 
fected have a lot more authority to say how things are done. I real- 
ize that in general, that might create a little fear in the hearts of 
mining industries, but I am pretty sure that when the State as- 
sumes a much larger role, that you will see consistency from 
States. 

The State of Nevada has been a leader in mining regulation, and 
it works well. We have the most experience with that, and as has 
been previously testified, I believe that the experience that is 
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gained in places like Nevada can be transferred anywhere else and 
a lot of States look to Nevada for leadership on this issue. 

Mr. Gibbons. You mentioned also in your testimony that your 
business has been specifically impaired or harmed by current regu- 
lation changes, and maybe you could help this Committee a little 
by explaining how the new bonding requirements or the changes in 
3809 have specifically impacted your business and as you see it, 
how has it specifically impacted mining operations on public land 
in the State of Nevada. 

Mr. Gustin. In early March, while I have been in business for 
roughly 18, 19 years in the exploratory end of things, in early 
March, it looked like another routine year as near we could tell. We 
were getting our level of inquiries as to drilling on projects on pub- 
lic lands. 

Once it was announced that there were proposed changes on a 
30-day comment period on the bonding, for almost 6 months, no- 
body knew what to do, nobody could get drilling permits. I am sure 
that our businesses suffered 50 percent as well as many other peo- 
ple I am aware of in the industry. Many times, the regulatory 
agencies failed to consider not only the direct but the indirect im- 
pacts, I mean, all the way down to the mom-and-pop grocery stores 
and gas stations and everybody in the State of Nevada had become 
very dependent upon the expenditure of exploration dollars in this 
State, which are currently off, probably 70 percent, from where 
they were 3 to 4 years ago. 

I don’t know how 1997 is going to shape up, but I am sure it is 
going to be a significant decrease, even the major mining compa- 
nies had difficulties going outside their operations plan area to 
even get a small permit for any level of disturbance, so myself, we 
have seen our business off 40 percent, cutting salaries and having 
to lay people off and that kind of thing. I don’t see any resolve until 
the States have more of an ability to affect this process and it is 
not controlled out of Washington, DC, or at least if it is controlled 
out of Washington, DC, it is through our duly elected representa- 
tives here today, and, you know, we have about compromised our- 
self out of existence here, trying to get through this, and I don’t fol- 
low the industry closely per se, but, you know, when you have large 
capital investments, and you have to project over long periods of 
time, these kinds of attack through the regulatory process, like on 
bonding, it is just devastating, just devastating, and we can’t tol- 
erate much more of that kind of activity. 

Mr. Gibbons. Thank you. Madam Chairman. 

Mrs. Gubin. Thank you. I think I will start with Dr. Myers. I am 
not trained in hydrology, as Representative Gibbons said earlier. I 
am a chemist, so I do know, or at least have an opinion on, I guess, 
as every other scientist would have to say, on what is good science 
and what is not good science, and that is one of the key areas of 
conflict over a lot of environmental things. People who don’t know 
much about science and scientific models don’t know how to judge 
whether they are getting good science or not, and I find today I am 
sort of placed in that position because I don’t know much about hy- 
drology. So I guess I just should ask, does the State — I am sure the 
State engineer has seen your opinion and testimony today. And 
does he give credence to your analysis or are you at odds. 
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Mr. Myers. Well, I hesitate to speak for the State engineer. He 
acknowledges that there could be impacts in the Humboldt River 
Basin, but he has not — he, of course, does not — well, basically, 
about 15 years ago, the State of Nevada made a decision that it 
was going to support the mining industry and I believe we are re- 
luctant to really strongly enforce it. 

I mean, there is a policy of the State engineer to not allow 
groundwater withdrawals to exceed the recharge in a basin, unless 
it is on a temporary basis, and that is what we are doing, you 
know, some of these withdrawals exceed the recharge, but only 
temporarily. We, of course, have a concern then. I mean, our mine 
is projected to last to the year 2036. That begins to stretch the defi- 
nition of temporary, I think. 

Mrs. CUBIN. I don’t want to put words in your mouth, just as I 
didn’t before, but you seem to be saying to me that if the State en- 
gineer won’t enforce Nevada’s ground water laws, then the BLM 
ought to step in and do that; is that right. 

Mr. Myers. I believe they have the authority — well, the State en- 
gineer is required to interpret the laws, and to enforce them as he 
sees fit, and he is doing so, we would argue about that interpreta- 
tion, I think is the best way I should characterize that. 

Mrs. CUBIN. OK, then, question. Do you think the BLM ought to 
come in then and enforce or interpret Nevada’s environmental 
laws? 

Mr. Myers. I think they have a requirement to, at least with re- 
gard to, for example, the Clean Water Act, them and the EPA to- 
gether. They need to protect the public lands of Nevada. Their job 
is to prevent unnecessary and undue degradation. If contaminated 
water or drawn-down springs is causing unnecessary and undue 
degradation, and we would argue that it does, then I believe the 
BLM has the authority and needs to do more about that, and the 
problem is that some of these impacts may be 7 miles offsite. How 
do we argue the current regulations specify or imply surface dis- 
turbance and it implies, due to the mine, right at the mine, but a 
dry spring, 5 miles away, is also an impact on the surface. 

Mrs. CuBiN. But Nevada does, in fact, have primacy on the Clean 
Water Act, and the Federal Government granted that primacy, so 
for me, it is hard to get the balance there. I mean, I just — well, go 
ahead. 

Mr. Myers. The EPA also would have oversight on that primacy, 
though, I believe, and I will give one specific example. On the 
Jerritt Canyon Mine, we got from the Division of Environmental 
Protection, about an inch of water quality reports. All throughout 
them, there are specifics where water quality standards were not 
met. There has been nothing done about these particular 

Mrs. CUBIN. Who is that from? 

Mr. Myers. The Nevada Division of Environmental Protection. 
That is why we will argue that the BLM does need to look, you 
know, they have an authority there that they really should help en- 
courage better enforcement. 

Mrs. CUBIN. But Jerritt Canyon is Forest Services isn’t it. 

Mr. Myers. I’m sorry, Jerritt Canyon is Forest Service, that is 
correct. But the point deals with, you are asking about the State 
enforcing the Clean Water Act. That is the instance I have on top 
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of my mind at the moment. There are others. There are instances, 
I believe at pipeline and others that we have collected the data, we 
look at it, and we are just building a large pile of that evidence 
right now. 

Mrs. CUBIN. And surely you can sympathize with those of us who 
aren’t experts in hydrology trying to figure out who to believe. 

Mr. Myers. Yes, and I would like to emphasize, what we empha- 
size with regard to water quantity and hydrology, I am not the 
water quality expert here. I tend to focus on water quantity. We 
try to emphasize the uncertainty of the problem. We think we are 
permitting with a great deal of uncertainty and one of the only 
ways to get around an uncertainty is through bonding and through 
mitigation. 

Mrs. CUBIN. And I don’t know of anyone that questions whether 
or not bonding is necessary. I think everyone believes it is. I guess 
it is how we go about deciding what that bonding should be that 
is in question — no, not what the bonding should be, how the bond- 
ing should be derived and whether or not there ought to be public 
input and apparently the BLM thinks there should not, and I cer- 
tainly think there should but that will be decided in court. 

You mentioned our colleague on the Subcommittee, Mr. Rahall of 
West Virginia and the mining law reform bill that he introduced 
in this Congress again, which has been referred to this Sub- 
committee. What you didn’t mention, so I will, and it is not your 
obligation to mention it, is the fact the last Congress did pass sev- 
eral reforms to the 1872 Act and that the 1872 Act has been 
amended many times throughout the years, and I mentioned in my 
opening statement that the bill, H.R. 2491, among other things, es- 
tablished a trust fund for abandoned mine land reclamation, which 
we were careful to put in the hands of the State, by the way. 

What that bill did not do, and what the Rahall-Bumpers bill 
wants to do, is to create incredible disincentives for investment in 
public lands, because that bill requires so-called suitability reviews. 
And I would say that no prudent miner or prospector would invest 
the huge sums of money that are necessary to develop a new mine 
if they are really subject to anyone claiming the faintest harm to 
things like impairment of view shed aesthetics, any kind of lawsuit 
that could come forward. 

I think what the Rahall-Bumpers bill would essentially elimi- 
nate is any new mining period, and while I certainly agree and re- 
spect that you have every right to hold your opinion about that bill, 
I hope that — well, no, I don’t hope that, but I certainly have my 
right to that bill and the authority whether or not to bring that bill 
in and mark it up. I think we offered some good amendments to 
that 1872 bill. And to Mr. Gustin and Mr. Presley, both of you pre- 
sented very thought-provoking testimony, and, frankly, Mr. Pres- 
ley, I really, really hope you win, but that is in the Supreme Court 
right now, and so I don’t think I or anyone on the Committee really 
can take any sort of a professional stand on that. 

As a duly elected Member of Congress, I am mindful of the prop- 
erty clause. Article 4, Section 3, Clause 2, which does, indeed, state 
that Congress shall have the authority to make all the meaningful 
rules and regulations concerning disposal of public property and 
the territories, but, unfortunately, previous Congresses have al- 



29 


lowed the executive branch to encroach on what truly ought to be 
our jurisdiction, and we are trying, we are working every day, to 
try to get that authority back because I believe constitutionally it 
was granted to the Congress and not to the executive branch. 
Would you like to comment on that? 

Mr. Presley. Yes, Madam Chair. You raise the Achilles heel 
point to this whole problem we have out here with 3809 atrocities 
that occur. The property clause has been misapplied inside the 
States, inside our State and inside your State. However — and I 
fully appreciate the fact that through the political process, that 
Congress has to nibble back at this, when you have got, you know. 
Representatives in Congress like Mr. Rahall, who are coming from 
clearly the opposite end of the envelope. But you may want to have 
your legislative counsel back there really delve into the Adminis- 
trative Procedures Act and what it actually applies to. 

You see, there is a misconception out here that it applies to the 
Code of Federal Regulations and gives autonomy to the Federal 
agencies and promulgating rules to implement the statutes of Con- 
gress and that simply is not the case. As a researcher, when I go 
in, I don’t only look at the Code of Federal Regulations, of which 
3809 came from, I will look at their handbooks and their manuals 
and the Administrative Procedures Act mainly applies to those 
handbooks and manuals and that Congress still has the regulatory 
power over these agencies. 

And here is my specific suggestion to you, and an introduction 
of legislation, that when you have something involving the public 
lands out here, until the ownership issue is addressed, or you are 
able to muster enough to get a quit claim deed to the State of Ne- 
vada and the rest of them, what you do do is you put something 
in the legislation that says, “and we really mean this.” 

In other words, if there are water rights out there on the public 
lands and the Federal agencies are going to manage, you must say 
that you cannot make those attacks on those decries and those ad- 
judications that have happened at State Court, specifically, rights 
acquired under common law of the State shall be supreme in the 
implementation and management of Federal land managers under 
the public lands. That would go a long way with us. I have been 
in the administrative courts. I have brought an Administrative Pro- 
cedures Act case. The Federal judiciary of administrative courts 
just simply say you don’t have any rights out there. 

So you see there is no remedy at law for us when we are in the 
adjudicating process and that costs the client hundreds of thou- 
sands of dollars. Just one little thing like that in legislation that 
says the common law of the State that has brought about the rec- 
ognition of those rights on public lands, grazing and whatever, 
mining, especially, would go a long way in curing everything. 
Thank you. 

Mrs. CUBIN. Thank you. And thank all of you for your testimony. 
We will be calling the next panel forward at this time. Royce 
Hackworth, Dr. Anthony Lesperance, Zane Miles, Michael, because 
I am not even going to try your last name. You can tell me how 
you, how to say it when you get here, and John Carpenter, please 
come forward. 
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Thank you. We will begin this panel with Royce Hackworth, of 
the Elko County Commission. 

STATEMENT OF ROYCE HACKWORTH, CHAIRMAN, ELKO 
COUNTY COMMISSION 

Mr. Hackworth. Madam Chairman Cubin and Congresswoman 
Gibbons, I am Royce Hackworth, Chairman of the Elko County 
Commission and owner of Hackworth Drilling, Inc. I want to wel- 
come you to Elko, and I appreciate the Subcommittee coming to the 
people and the area where the revision of 3809 regulations will ef- 
fect. It shows the mining industry and the residents of Elko County 
and the United States the willingness and the concern we have had 
with getting the facts, and whether the BLM needs to rewrite the 
3809 regulations. 

Elko County is 10.9 million acres in size and yet only 28 percent 
of it is under private ownership. The other approximately 72 per- 
cent of the county is public lands under Eederal Management. On 
public lands in Elko County, the mining industry does explore for 
and find many valuable mineral deposits, such as gold, silver, cop- 
per, barite bentonite and gypsum, just to name a few. 

TTie mining industry creates many good paying jobs in explo- 
ration and development of these resources. On average, industry 
pays in excess of $38,000 a year plus benefits in the jobs it creates. 
Jobs that are created employ people with Ph.D.s, all the way down 
to those who did not complete high school. The mining industry 
creates good-paying jobs for men and women alike. These high-pay- 
ing jobs are at the level where their employees do not depend upon 
State and Eederal subsidized housing, food programs, health care 
programs, to live the American dream. 

In fact, the industry and their employees pay taxes to support 
those who depend upon State and Eederal programs just to live. 
And with the current change in legislation coming about, we see 
a shift moving back to the States and from the States back to the 
county to help pay for these programs. My concern is the change 
in attitude toward the mining industry by the Eederal agencies, by 
the implementation of undue and excessive regulation. 

What troubles me is the method and the reasoning the BLM has 
used in deciding to change the 3809 regulations. I do not believe, 
nor will I accept the Secretary of the Interior having the power to 
circumvent the NEPA process and Congress in changing 3809 regu- 
lations. The BLM does not clearly define a purpose and need along 
with a definitive and specific proposed action for public scoping as 
NEPA regulations require that EIS briefly specify the underlying 
purpose and needs to which the agency is responding in proposing 
the alternatives, including the proposed actions. 

When the Secretary makes a statement, it is plainly no longer 
in the public interest to wait for Congress to enact legislation. I 
fear for the future of our country. Eor the framers of our Constitu- 
tion or you as duly elected Members of Congress should or would 
believe that any Eederal agency could obtain or try to circumvent 
the powers given to Congress. 3809 regulations are not an impend- 
ing emergency or a national security, so why should the Secretary 
be permitted not to follow the normal NEPA process or circumvent 
congressional wisdom. 
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The Federal public land agencies cannot, nor should not be given 
unlimited ability to create regulations without congressional over- 
sight. Let me give you a couple of examples of regulations run 
amuck by the Federal land agencies in our county. Here in Elko 
County, U.S. Forest Service employees of the Humboldt Toiyabe 
National Forest are protected by agency regulations that prohibit 
them from being subpoenaed to testify before a grand jury, a classic 
example of a Federal employee being immune from the laws that 
every citizen of the United States has to abide by. 

Where logic doesn’t work when it comes to Federal land man- 
agers, just following the regulations they are in charge of, we have 
Jarbidge Community Cemetery. Elko County is trying to obtain a 
1-acre addition to expand the current cemetery. The U.S. Eorest 
Service comes back to the county with a 20-year lease for the 1- 
acre parcel. 

The county is in a dilemma. We do not know whether to rename 
the cemetery the Jarbidge Community Time Share Cemetery or the 
Jarbidge Lazarus Cemetery. With the current boldness of the Eed- 
eral land agencies in creating new regulations, I feel they believe 
they have been granted a higher power of authority. However, I do 
not believe they will be able to raise the dead every 20 years to 
renew their cemetery lease. This year the BLM enacted new bond- 
ing requirements for claim holders on public lands, without fol- 
lowing the NEPA process correctly. This is just putting more nails 
in the coffin for the mining industry in the United States. 

We have already seen a 70 percent reduction to claim holders 
when the hundred dollar holding fee per claim was enacted. By not 
encouraging people and companies to look for mineral discovery 
here at home, we are driving the mining industry outside our coun- 
try of good paying jobs. I am here today as a county commissioner 
asking you to please stop the BLM from enacting undue regula- 
tions on the mining industry. Current regulations are being han- 
dled by the States and current Eederal law. Please use whatever 
power you have to curtail the Secretary of the Interior for not fol- 
lowing the true NEPA process in creating regulations. 

Also, I am asking you to invoke newly enacted bonding regula- 
tions and have the bonding regulations go through the true NEPA 
process that defines the purpose and needs in a way the law in- 
tended it to be enacted. In the State of Nevada, we have a com- 
prehensive, regulatory environment to protect the citizens and the 
lands in our State and I thank you for the opportunity to make this 
testimony. 

[The statement of Mr. Hackworth may be found at end of hear- 
ing.] 

Mrs. CUBIN. Thank you, Mr. Hackworth. 

Next, we will call on Dr. Anthony Lesperance. You tell me how 
to say your name. 

STATEMENT OF ANTHONY L. LESPERANCE, ELKO COUNTY 
COMMISSIONER 

Mr. Lesperance. You did pretty good. I can’t even spell it yet. 
Madam Chairman and Congressman Gibbons, I request unanimous 
consent that my statement and the attached exhibits, which are 
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two lawsuits, be made part of the record. I consider these lawsuits 
very, very important. 

Mrs. CuBiN. Without objection. 

Mr. Lesperance. Thank you. Today, you are hearing much about 
the 3809 regulations and impact that the actions of this nature 
have upon the economy. Our business. Great Basin Agriculture, 
has been a major player in mine and exploration reclamation. Con- 
sequently, we are in a unique position to engage the impacts of reg- 
ulation, such as 3809. 

Without belaboring the point, it is sufficient for me to say those 
impacts are very significant. Perhaps it might be more important — 
more appropriate to analyze why regulations like 3809 occur to 
begin with and what actions of this nature might really represent. 
Every single department of the Federal Government is a bureauc- 
racy. Bureaucracies must either grow or stagnate. 

How do bureaucrats make a bureaucracy grow? Very simple. 
They either increase the mass their agency regulates or increase 
the complexity with which it regulates. Either action, if successful, 
increases job security, promotion, and all the benefits associated 
with bureaucratic growth. That is how regulations like 3809 come 
into being. The 3809 is only the tip of the iceberg. 

Growth of bureaucracy is difficult enough for those of us who 
produce weather to contend with, but when the bureaucracy be- 
comes unethical, it presents a set of problems that at best are al- 
most impossible to deal with and at worse, could well lead to total 
anarchy. It seems to be a given that bureaucracies must grow. Only 
you in Congress can control that with fiscal restraint, a fact which 
despite all the rhetoric. Congress has failed to do, but what about 
the ethics of the bureaucracy. 

Let’s examine the ethics of agencies we here in Nevada most fre- 
quently deal with, the land management agencies. I will briefly 
mention a few events central to ongoing litigations. The cutting of 
fences or opening of gates so that legitimate reasons can be found 
to trespass livestock permittees; the mechanical covering of springs 
with dirt to disallow further use of water from those springs for ir- 
rigation; the movement or hiding of historical survey markers to 
confuse issues on location; the hiding or destruction of the histor- 
ical documents absolutely necessary for settling of disputes; the 
physical changing of monitoring data to make livestock grazing 
look damaging; the hiring of so-called experts to present distorted 
historical and factual data to support agency position. 

The elimination of years of outstanding research, because it no 
longer supports philosophy and, yes, even the threat of death if one 
dares to oppose the government action including the taking of per- 
sonal property, and 3809 is simple. Just compound the bureau- 
cratic red tape until complying becomes physically and financially 
impossible. Agencies that control the public domain want full con- 
trol and that includes water. 

I am aware of no less than six litigations between private indi- 
viduals, political bodies, water districts and others and the United 
States, concerning water rights here in Nevada. The United States 
Forest Service leads a parade, close behind is the Department of 
Interior, including BLM and the BIA. Control of water in the West 
is control of all that occurs in the landscape, including mining. 
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I will call your attention to two of these litigations. I am pro- 
viding you copies of both the suits, the first involving the Truckee- 
Carson Irrigation District, requests repayment of 1,057,000 acre 
feet of water, including interest, for water allegedly stolen from 
Pyramid Indian Reservation between 1973 and 1988. 

I will not go into the details of the ramifications, but loss of this 
suit would bring upon the water users of the district, as well as the 
towns of Fallon and Fernley, but it is sufficient to say the results 
of losing that suit will be catastrophic. Worth more concern, how- 
ever, is the case known as the Walker River suit. 

The United States is laying claim to all water of the Walker 
River watershed from the crest of the Sierra Nevada Mountains in 
California, to and around Walker Lake in Nevada. Their claim in- 
cludes all surface water, as well as under groundwater within the 
entire basin. Theoretically, if won, the water would be transferred 
to the Walker River Indian Reservation for beneficial use. How- 
ever, what seems to go unnoticed is much of the land being claimed 
by the government for the reservation, includes mountains totally 
capable of being irrigated. 

Further, the reservation does not want the water, although again 
that doesn’t seem to be very important in the eyes of the govern- 
ment. The distasteful part of the Walker River case is the fact 
every water user for the reservation will lose their water. That in- 
cludes 1,200 active claims, resolving certainly what must be the 
single largest takings case in the history of this country. 

Finally, I would call your attention that you must never forget 
that all wealth, by its very definition, ultimately comes from the 
land of the associated waters. When you regulate the ability to cre- 
ate wealth out of existence, it will be but a few short years before 
our national economy is in shambles. Add to that the ever-increas- 
ing takings of private property rights and anarchy will surely fol- 
low. Thank you. 

[The statement of Mr. Lesperance may be found at end of hear- 
ing.] 

Mrs. CUBIN. Thank you very much. I21The next witness will be 
Zane Miles, Deputy District Attorney for Eureka County. 

STATEMENT OF ZANE MILES, DEPUTY DISTRICT ATTORNEY, 
EUREKA COUNTY 

Mr. Miles. Thank you. Madam Chairman, Congressman Gib- 
bons. I convey the regrets of Pete Chiny, our County Commissioner 
Chairman, that he can’t be here today. Pete is back in Washington 
to testify today before another committee on another interior mat- 
ter, and you have me as a substitute. 

Mrs. CuBiN. We are glad to have you. 

Mr. Miles. I again would ask that our written remarks be incor- 
porated in the record and we will excerpt them very briefly today. 

Mrs. CuBiN. Without objection. 

Mr. Miles. You know, perhaps the most disturbing current trend 
in the Department of Interior is apparently, it is believed, that the 
bureaucracy in Washington, DC knows what is best. The bureau- 
crats regularly ignore local government, just as they regularly ig- 
nore the Congress of the United States. It is appalling to me that 
Secretary Babbitt can declare that since Congress has chosen not 
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to act on some of his pet projects, that he will impose his beliefs 
anyhow by adoption of bureaucratic rules and regulations. 

I would suggest to you that Secretary Babbitt take the same oath 
you did and that I did and protect and defend the Constitution of 
the United States, and what he is doing is such an egregious viola- 
tion of the concept of separation of powers that I find it appalling 
that Congress has not found some way to draw rein upon such a 
headstrong approach. 

On a State and local level, the State of Nevada and Nevada’s 
mining counties have an excellent record of common sense of envi- 
ronmental and other controls of the mining industry. Our enforce- 
ment is thorough, thoughtful, unbiased, complete, effective, and ac- 
complished with due regard for the benefits resulting from mineral 
development. 

If Congress, in its wisdom, is to decree that environmental rules 
are to be applied to small sites, like the new 5-acre rule, the Ne- 
vada Division of Minerals and NDEP, Department of Environ- 
mental Protection, and the local district attorneys will enforce 
those laws. We have done so in the past, and in other contexts. 

Ironically, when I got into Elko yesterday, I picked up Saturday’s 
edition of the Elko Eree Press, and on the front page is a rather 
lengthy story, headlined, “State Eines Newmont $23,500.” 
Newmont mining is a very environmentally responsible organiza- 
tion. 

Our county is the largest coal-mining county in the world, and 
we work closely with Newmont, Barrick, Homestake, Placer Dome, 
the others, and Newmont does a good job, but they can have prob- 
lems just like anyone else; mistakes can occur. And when the mis- 
take did occur in this case, the State stepped in and took adminis- 
trative action. Had the administrative action not been sufficient, 
the State would have come to the local District Attorney’s Office 
and asked us to take criminal action, which we would have been 
authorized to do. That hasn’t been necessary at this point, it has 
occurred in others. 

I will give you another example. In Lander County, the county 
to the West of us, a few years ago, there was a very small migra- 
tory bird kill where some birds got through netting and managed 
to get into a cyanide-laden pool. As I recall, the fine in that, for 
the death of two migratory birds, two ducks, was $50,000, $25,000 
a bird, and that matter was handled by the State Department of 
Wildlife and the local District Attorney there in Lander. There is 
no need that we can see to bring in Eederal regulations and Eed- 
eral agents to enforce what the State of Nevada is already doing 
and doing very well. If there are two things I can leave with you 
today as thoughts, it would be these. 

Eirst, I feel that Congress must take its lawmaking powers more 
seriously, take back the rules, and sharply limit the power of 
unelected bureaucrats to make rules and regulations with the force 
of law, and, second, where Eederal laws, rules and regulations are 
needed. Congress should mandate that its laws be enforced in the 
State and local governments if the States and local governments 
are willing to do so. Direct Eederal enforcement is unnecessary un- 
less States and counties refuse to act. That has certainly not been 
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the case in Nevada. Again, thank you very much for coming to gold 
country to hear what we have to say. 

[The statement of Mr. Miles may be found at end of hearing.] 

Mrs. CUBIN. Thank you very much, Mr. Miles, and we are glad 
to have you here, even though your boss had to be some place else. 
We might have even picked you, you don’t know. 

Next, I will ask Mayor Michael Franzoia. 

Mr. Franzoia. That is exactly right, good pronouncing. 

Mrs. CUBIN. Thank you. 

STATEMENT OF MICHAEL J. FRANZOIA, MAYOR, CITY OF ELKO 

Mr. Franzoia. Thank you. Madam Chairman and Congressman 
Gibbons for allowing me to have the opportunity to address you 
today. I personally welcome you to the great city of Elko. You are 
here today to listen to testimony regarding the mining industry. As 
a citizen of this city for the past 17 years, I would like to share 
with you the impact we have experienced for mining. All of this I 
have witnessed firsthand. 

Elko continues to be a growing, thriving community. In 1980, our 
population was less than 10,000 people. We now have a population 
that approximates 19,000 and we are projected to reach a popu- 
lation of nearly 31,000 in the next 15 years. Initially, this growth 
represented impact challenges to our high quality of life, but to 
these challenges, the community began receiving many things we 
otherwise may have waited for and perhaps would never have real- 
ized. 

Growth has been good for Elko and the mining industry has 
played an important role in our success. Let me give you a few ex- 
amples. To bring new families into the area, the mining industry 
invested in permit quality housing developments. This moved Elko 
away from being a boom town in a traditional sense, a traditional 
boom town is one that grows temporarily, then upon industry 
downturn, literally moves out. Permanent investment into Elko by 
the mining industry ensures long-term community sustainability. 

Another one, investment by the mining industry into our rec- 
reational facilities enables us to offer activities to citizens and visi- 
tors of all ages. Donations in cash and services to recreational 
projects include equipment, parks, sports fields and a ski facility. 
Access to cultural activities and events have improved for all of us. 

Our museum is in the middle of a major expansion, the Western 
Eolk Life Center, which is a major attraction for citizens and visi- 
tors alike, and the Great Basin College now has a theater where 
we can enjoy a variety of entertaining performances. All of these 
are benefactors of the generosity of the mining industry. 

Education has been enhanced in Elko. What was once known as 
Northern Nevada Community College is now Great Basin College. 
This fine institution offers education and training in a wide variety 
of fields, including mining technology, and we are all watching for 
this institution to become a 4-year college in the near future. 

The mining industry and its employees have been great sup- 
porters of our college, as well as our public school system. A new 
junior high is now in use in the Spring Creek area thanks to the 
mining industry’s major contribution to the project. We are glad 
this indus- 
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try has impacted our community. It has been a positive impact on 
our quality of life. 

Any legislation regulations that harm mining is certainly not in 
the best interest of this community and any impact should be con- 
sidered on the impact that it has with our community. I would like 
to thank you for providing me the time to share this excitement I 
feel about the city of Elko and our growth and the things we have 
to celebrate in our community, much as a result of our mining in- 
dustry neighbors. Thank you again. 

Mrs. CUBIN. Thank you, Mayor. 

Our next witness will be Assemblyman John Carpenter, but be- 
fore he testifies, I would like to let everyone know that Senator D. 
Rhoads was invited to this hearing to testify as well, but he did 
have a prior commitment and he is submitting his testimony for 
the record. I understand he is on a cattle call and coming from Wy- 
oming, I know how important that is. Assemblyman Carpenter. 

STATEMENT OF JOHN CARPENTER, ASSEMBLYMAN, NEVADA 

LEGISLATURE 

Mr. Carpenter. Thank you. Madam Chairman and Congress- 
man Jim Gibbons, my fellow assemblyman a few years back. I 
would like to put a little different spin on the situation of mine 
dewatering Dr. Myers told you about. I think that our big problem 
with mine dewatering is going to come when the mines want to 
quit dewatering. At that time, there are going to be many agricul- 
tural interests that have come to depend upon the mine dewatering 
and they are not going to like to see those pumps shut off. 

The great wetlands that have been created by mine dewatering, 
people are not going to want to see them dry up, but I do think 
one thing will happen and that is Nevada is going to have some 
of the best fishing holes in the world. 

In regard to the Nevada legislature’s concern about the hardrock 
mining regulations, their changes, after joint hearings, the legisla- 
ture adopted Assembly Joint Resolution Number 7, which ex- 
presses outrage over the procedures followed by the United States 
Bureau of Land Management in adopting the new rules. The reso- 
lution outlines procedural issues and urges the Secretary of the In- 
terior to suspend or withdraw the rules. 

In the packet that has been handed to you is an actual copy of 
the resolution. It goes on to state many of the problems that have 
been expressed here today. I think that you can read the resolution 
and see for yourself that the legislature of the State of Nevada was 
very concerned about this kind of rulemaking. I would like to re- 
mind you that the Nevada legislature that passed this resolution 
comes from the most urban State in the Nation. You would not 
think that with our open spaces that we would be the most urban 
State in the Nation, but with the majority of the population in Las 
Vegas and Reno, that is the situation. So I think it goes to show 
that the urban people are concerned about rural Nevada, and so 
that when people from Washington, the bureaucrats, start taking 
pot shots at us, everybody gets up in arms. 

As you are aware, the rule was not withdrawn and it took effect 
on March 31, 1997. Not having been successful in getting the rule 
modified, the legislature recognized the need to assist miners in 
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complying with its requirements. The Senate bill 440 was enacted. 
The measure expands Nevada’s existing program through which 
mining operations and exploration projects can obtain performance 
bonds to ensure reclamation of their mine sites. 

Under existing law, operations that disturb 5 acres of land or 
more in a calendar year are eligible to request a bond through the 
State bond pool. Senate bill 440 expands the eligibility to include 
operations that disturb less than 5 acres per year as required by 
the Federal regulations, as well as projects of any size that must 
post a reclamation bond pursuant to county requirements. 

I believe that the new bonding regulations are just a continu- 
ation of Secretary Babbitt’s war on the West. In regard to mining, 
without small miners on the ground doing prospecting, much of our 
large mines would not exist. I think that if Secretary Babbitt feels 
that if we could shut off this exploration as Chairman Hackworth 
said, we will drive another nail in the coffin of the miners. These 
regulations are having a very adverse effect on our livestock indus- 
try here. Utilization standards on riparian areas are driving our 
ranchers off the land, there is no question about it. 

Mrs. CUBIN. Feel free to give your entire testimony if you want 
to. 

Mr. Carpenter. It is too long, I don’t want to do that. I would 
just like to say, though, that Congress must exercise veto power 
over agency regulations. It seems no one can control the bureauc- 
racies, even cutting the budgets does not seem to help. And so the 
agencies are forced to comply with laws. No citizen is safe from the 
tentacles of unnecessary regulation. 

In Nevada, we now have — the legislature has the authority to 
veto any agency regulations. As Jim will remember, the legislature 
passed a statute to give us that authority. The Governor did not 
like that and he filed suit, and the Supreme Court ruled that the 
legislature did not have oversight of agency regulations so that was 
the last time we had a constitutional resolution that gave the legis- 
lature veto power over the regulations that the bureaucracy was 
trying to propose. So I think that it is necessary that the Federal 
Government, the Congress, also gets that authority back. Thank 
you very much for being here and listening to us. 

[The statement of Mr. Carpenter may be found at end of hear- 
ing.] 

Mrs. CUBIN. Thank you very much for being here. Questions, Mr. 
Gibbons. 

Mr. Gibbons. Thank you. Madam Chairman. Perhaps one. John 
Carpenter, very early on, since he and I shared a great deal of our 
life together in a State legislature, especially on national resources. 
Do you feel that by the resolution that the State of Nevada has, 
AJR Number 7 here, that there was a concern by the State legisla- 
ture that new bonding regulations were not needed; that the laws 
and provisions of the State with regard to the protection of the en- 
vironment, the water quality, air quality, et cetera, were ade- 
quately covered by existing laws, regulations, and was that the rea- 
son why you decided to pass this resolution, in light of the changes 
of the proposed changes in 3809? 

Mr. Carpenter. Thank you, Jim. I don’t think there is any ques- 
tion but that the regulations that Nevada has in place are ade- 
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quate. They are a model for, as we heard here today, for the indus- 
try, not only in the United States, but throughout the world. And 
we really didn’t see any reason to have these changes. 

For instance, one of those changes is that you have to have an 
outside consultant come in and look at your reclamation projects. 
That doesn’t make any sense at all. That is just like saying that 
the people that you — people you choose for your staff, that they 
ought to have somebody looking over their shoulder all the time. 
It is absurd to do those kinds of things and Nevada is a leader. I 
think that, Jim, you were in the legislature with myself when we 
promulgated the statutes, and they are very thorough. They pro- 
vide for more than adequate protection for the environment, and I 
believe that the legislature felt that, you know, we are doing our 
job and we just don’t need all that direction from Secretary Bab- 
bitt. 

Mr. Gibbons. Thank you. Zane, in your job as the Assistant Dis- 
trict Attorney, do you feel that your office, as well as the State of 
Nevada, are adequately enforcing the laws with regard to environ- 
mental issues and reclamation as permitted through State require- 
ments. 

Mr. Miles. We enforce the law so that we agree with them or 
not, and often we don’t. Eureka County is in the fortunate situa- 
tion, since we do have the largest gold production county in the 
world, we have the resources for local government to do its job, and 
we are certainly capable of doing whatever enforcement is nec- 
essary. I have no qualms at all about — and neither does my boss, 
about filing a criminal action, if, in fact, the circumstances would 
justify it. 

On the other hand, we have what is called prosecutorial discre- 
tion, and in its best sense, that means that we can look at a situa- 
tion and determine whether the offense is accidental, deliberate or 
whatever, and that happens throughout the State. This Newmont 
fine, administrative fine, is a perfect example. The fine was re- 
duced slightly because Newmont cooperated and bent over back- 
ward to cooperate with the State Department of environmental pro- 
tection, and consequently, the NDEP never came to us for any sort 
of a criminal prosecution, and none is needed. If one were needed, 
yes, we would do it, we certainly would. 

Mr. Gibbons. OK. Mike, let me turn to some of the comments 
that you made with regard to infrastructure, development, and 
support for the mining industry toward the city of Elko and its 
needs, assuming that we understand that Elko has been, for a long 
time, the sort of bedroom community for many of the mine workers 
who work in Eureka County or outside of the area. 

Do you feel that with your position as Mayor, that you will expe- 
rience a less or degraded interest by the mining companies in help- 
ing with infrastructure needs in future development if 3809 regula- 
tions impose new and more burdensome costs upon the mining 
companies? 

Mr. Eranzoia. Oh, yes, I would definitely say that would be a 
detriment to the city. Right now we get a lot of support on rec- 
reational facilities. Like I said, anything involving new, but if there 
is a downturn on the requirements, obviously it is going to be a 
cost factor for the mines, with less funding sources available for 
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those improvements to the city and, yes, I think we would suffer 
greatly in a lot of areas, not only in city infrastructures, but sup- 
port that the mines have with other organizations in the commu- 
nity, such as soccer, little league and those kinds of functions, 
which we have a great situation here where we have a lot of volun- 
teers that are out there and the same token would be — on a non- 
financial basis, would be the support of the employees in those 
same activities as volunteering goes. 

A lot of these things that happen in our community make it the 
way it is, and we support, even with the Western Folk Life, putting 
that on, our results of the activities and people getting involved, 
donating their time, aside from donating money from the mines, so 
we have a lot of mining employees that participate in these things 
and it is crucial, and any downgrade to the situation we have, 
being that we are the community for the mines and we are im- 
pacted greatly more than any other city on the corridor, at least in 
the county, it is a detriment to us, no question about it. 

Mr. Gibbons. Let me ask a followup question. Do you notice the 
deterioration in the quality of life, whether it is air quality, particu- 
late matter in the air or something because of the current oper- 
ations of mines in and around the Elko community? 

Mr. Franzoia. Not at all. The only thing I see that is a detriment 
is increased traffic, but we work on that. As long as the community 
grows either 4 percent a year or 2 percent a year, eventually you 
are going to deal with additional traffic problems, but actually I 
have a tendency to pride myself when I travel out of town to tell 
everybody how good Elko is and how blue the skies are and we 
may have 3 or 4 days a year with fog, and it usually breaks up by 
10 in the morning. Otherwise, the only particulate matter we see 
coming through is when the winds blow up and we get dust all the 
way from Lovelock that is airborne for hundreds and hundreds of 
miles, so otherwise we don’t see at all an impact from air quality 
or standards of life in the city. 

Mr. Gibbons. Wasn’t, 1994, Elko named one of the most desir- 
able communities to live in in the United States? 

Mr. Franzoia. Nineteen ninety four, Elko was considered one of 
the best small towns in America, the quality of life being a major 
focus and also the economic values of the community and cultural 
activities we have in the community, all played a part in that rec- 
ognition. 

Mr. Gibbons. Let me turn my attention over to Royce 
Hackworth, who talked earlier about mining industry and 3809 
regulations. Do you feel, in your position as a county commissioner, 
that the citizens of Nevada, in general, will see a marked improve- 
ment in the quality of their life, on a county-wide basis with a 
major overhaul of the 3809 regulations pertaining to mining. 

Mr. Hackworth. I don’t see where you would see a major im- 
provement, but what we see is currently the rules and the regula- 
tions that are out there that the mining district has to follow seem 
adequate. There may be some areas they want to look at, but at 
the same time, a major overhaul of it, I don’t see it as a benefit 
to the assistance of Elko. What I see is, and we are seen in the in- 
dustry as mining companies today that have properties all on pri- 
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vate land taking 28 months just to get a permit through, to go 
through all the permitting agencies they have to. 

You add the tier of the Federal Government on top of it, and it 
extends that period of time. Some of the permitting goes in con- 
junction, but the issue of it is the major overhaul that comes in. 
It delays the potential of that mine opening, and they will look at 
the economic impacts it has for the regulation to become so severe. 
It will change the economics of that mine working. 

But the other thing that really changes a lot and I don’t think 
a lot of people recognize this is if those regulations become very se- 
vere or unduly in their implementation, what it does is it affects 
the future of anybody living in Elko County. We have big mines 
today that could show production going on until the year 2030, but 
at the same time, who is looking for the next mine off of their main 
site that they have right today. The grass roots exploration is a 
thing that even in my own business, and Mr. Gustin stated, were 
indicator species for the industry. And I am going to tell you, it is 
off, this year we are at 50 percent of where we were approximately 
7 years ago. And this is where I get really concerned. 

It is not — the Barrick and Newmont have good land positions, 
are finding things on their own property, but who is looking for the 
next one, and everybody says, oh, you will never find a Barrick, 
Newmont. I think Placer Dome is an example of what they have 
done on that trend and that is real close to their own block right 
at this point in time, but somebody looking outside of those trend 
areas, those are the things we are seeing happen, those are the 
areas I have a concern with is because nobody is looking, as they 
did 10 years ago, for the next one. 

Mr. Gibbons. So you see with the new changes, there will be a 
dramatic downturn in the exploration of new mines, based on the 
burden of proposed changes to the 3809 regulations, so that explo- 
ration will not be out there to the degree where we will find major 
bodies that will be both economically advantageous to not only the 
State of Nevada and the people of Elko, but the United States as 
well. 

Mr. Hackworth. It reduces that potential dramatically is what 
it does. 

Mr. Gibbons. Dr. Lesperance, you talked in some detail about 
some of the occurrences that took place, that you have great con- 
cern with over the actions of some of the Eederal agents. Have you 
any personal knowledge of any of these activities, like the destruc- 
tion or covering of springs, the destruction or covering of survey 
monuments, et cetera, that you brought up. 

Mr. Lesperance. Yes, I am somewhat knowledgeable about sur- 
face water rights. I am somewhat knowledgeable about the history 
of Nevada, having worked with land issues for over 40 years now. 
Consequently, I am frequently used as an expert witness in land 
issues. In particular, during the last, you know, about the last 5 
years, I have been intimately involved in two major takings cases 
in central Nevada against the Eorest Service and a case here in 
Elko County in which the county was involved in the Forest Serv- 
ice, in a lawsuit, and still is. And most of what I referred to come 
directly out of those litigations. 
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All three are still in process, although one is closely being settled 
out of court, with basically the cave-in by the Forest Service, so 
one, I think, we are going to do pretty good in. But all of those 
things I mentioned come directly from the various litigations. They 
were also the reason, I feel, it was absolutely necessary that this 
county enact a grand jury and they did call for that grand jury in 
1994 to look more thoroughly into these matters of some of the 
problems between private industry, even county government. State 
agencies, and the Federal Government, and that is why I called for 
that. As you will recall, we had a successful petition, and somewhat 
over a year ago, we did enact a grand jury. 

Mr. Gibbons. Some of your information came directly from em- 
ployees in the Federal Government who were witness to this them- 
selves? 

Mr. Lesperance. No, we don’t get too much information from the 
Federal Government. They refuse to participate in the grand jury 
proceedings. Obviously, they do participate in the lawsuits. Most of 
my knowledge has come from investigative efforts that have re- 
sulted in uncovering of the various facts and are part of the litiga- 
tion at this point in time. 

Mr. Gibbons. Perhaps, Doctor, I should also ask you what your 
Ph.D. is in. 

Mr. Lesperance. Various sciences, biochemistry, nutrition and 
ecology. 

Mr. Gibbons. Now, let me ask the final question here and I will 
turn it back over to the Chairman. Have you been financially im- 
pacted by 3809 regulations since their inception? 

Mr. Lesperance. From a practical standpoint, no, it has had 
very little impact upon us because we are basically out of the rec- 
lamation business at this point in time. Our firm was, I am quite 
sure, would have been considered in the late 1980’s, early 1990’s, 
to be basically the reclamation leader. From the practical stand- 
point, we were involved in reclamation projects throughout the 
West, final reclamation, primarily writing of reclamation plans and 
actual final reclamation, which includes the seating process, so 
forth and so on. 

Because of my involvement in these lawsuits and as well as my 
involvement in the grand jury, there has been significant pressures 
brought to bear on our firm and at this point in time we are essen- 
tially out of the reclamation business. From a practical standpoint, 
therefore, 3809 has not got much impact on me because our busi- 
nesses are nonexistent. I am quite sure it would have if we were 
still at the level of reclamation as we were 5 years ago. It would 
have a significant impact. 

Mr. Gibbons. Thank you. 

Mrs. Gubin. Thank you. I don’t know exactly who to ask this 
question of so I think I will start with you. Assemblyman Car- 
penter. You have identified one of the biggest problems that we 
have at the Federal level and you indicated you also have at the 
State level and that is that due to separation of powers, we don’t 
have the ability to do very much about regulations that are passed 
by the executive branch. And I have been trying to figure out a way 
that we could do this and I have had several ideas and I would like 
your opinion on this one. What would you think about every Fed- 
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eral law that was passed, and the regulations that accompany it, 
being sunsetted after 10, 15, 20 years. I don’t know the amount of 
time, but if we — well, I am not going to try to sell you on it. You 
just give me your impression on it. Would you think that would be 
workable? 

Mr. Carpenter. Well, thank you. Madam Chairman. I would like 
to think it would be workable. I would think, though, that the — 
if you could sunset them every few years, why couldn’t you review 
them and if they were not following the intent of Congress, then 
amend that original law to take care of the situation that you saw 
that had placed too much of a burden. 

It would seem to me that, you know, there are a few things that 
make sense, even coming out of Congress and the State legislature. 
Most people don’t want to believe that, but sometimes they do, that 
we probably wouldn’t want to get rid of, but I sure think you ought 
to be able to review them, and if the agencies are going counter to 
the thoughts of Congress, then you should be able to change that 
statute. 

Mrs. CuBiN. Well, I would suggest that sunsetting them would 
have that exact effect, because if the law no longer applied, then 
it would be sunsetted. If it did, but needed changes, those adjust- 
ments could be made, and if it didn’t, then you would just reenact 
the same thing, but that would not put us always on the defensive. 

At that point, we would have a chance to have our — ^you know, 
to be at the table and to update even those laws. I know that that 
is sort of a radical-sounding idea, but I think, really, when it comes 
right down to it, that will work better than trying to figure out how 
we can have oversight or how we can really have much affect on 
regulatory reform. 

As you probably know, the Congress passed a law that said that 
within 60 days after a rule was made final, that they could over- 
turn it with a two-thirds vote in each House. Well, essentially, es- 
pecially with the Congress that is as politically divided as we are 
today. That is essentially like having no oversight at all. So that 
is a problem and that brings me back to Mr. Miles. 

Mr. Miles, certainly I couldn’t agree with you more. You talked 
about the separation of powers. And I am going to make a state- 
ment which probably comes as a big surprise because I have been 
doing more talking than you have, and then I would like you to 
comment on this. 

I agree with you that the Congress has given up its responsibility 
to the executive branch, and I also agree with you that it is appall- 
ing that Congress hasn’t been able to reign in this administration, 
but I would suggest that this is a lawless administration, and that 
very separation of powers that you were talking about, Mr. Babbitt, 
having said, since the Congress won’t pass the mining law, I will, 
and he has done that on many things. It is that very separation 
of powers that if we uphold our constitutionally sworn obligation, 
we can’t tread on that either. 

Really, the only vehicle the Congress has is asking for a special 
prosecutor from the Attorney General. In this case, we have a law- 
less administration, who is using the Justice Department to protect 
them from public scrutiny, to protect them and refusing to, in cer- 
tain circumstances that are not in the purview of this Committee, 
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but refusing to even appoint a special prosecutor. What do you rec- 
ommend we do? 

Mr. Miles. I think the problem, Madam Chairman, goes to the 
very basis of legislation enacted by the Congress. I spend about 
half of my life struggling through the Code of Federal Regulations, 
and when I do that, each time I read a bureaucratic rule of regula- 
tion, I go back and I try to look at the law from which that regula- 
tion is supposed to have been adopted, and the authority that is 
cited by the bureaucrats and in many, many cases, I can’t find in 
the law. 

What happens is that Congress naturally, because that is how 
the system is supposed to work, enacts legislation in broad strokes, 
and in order to get through the political process in Congress, the 
strokes are made even broader as the various sides make their 
input, and pretty soon you end up with a statute which is so broad 
that it can be interpreted to mean almost anything that a bureau- 
crat wants it to mean and that is exactly what is happening to us. 

And I think the only way that we are ever going to rein this in 
and get back to the division of powers that the Founders envisioned 
is for Congress to be more specific in its legislation, and perhaps 
even to the point of Congress, when it enacts a law, adding a 
clause to the effect that this law shall not be interpreted as, and 
listing the things that you might fear that the bureaucrats might 
do that you definitely want to say that they shouldn’t do. 

Mrs. CuBiN. I think that is good advice. And, also, I want to sup- 
port your statement about your research, having looked into how 
they get rules and regulations, based on the statutes and you won- 
der where they ever came from. On the law enforcement regula- 
tions that the BLM proposed and subsequently withdrew, our in- 
vestigations indicated that not only did they base it on really ob- 
scure things in the statute, but then they based some of those au- 
thorities on regulations that they themselves had passed. 

In the case of the bonding requirements, this Subcommittee 
asked for documents as to how that — they said that they had taken 
public input and we wanted to know every detail about how they 
actually arrived at that final rule, so we asked for documents, and 
they refused to provide them. The Chairman finally had to sub- 
poena them, but in their refusal, basically, they said that they 
would give us the documents they wanted us to see so that they 
would have oversight of what documents we would see to have 
oversight of them. Isn’t that them having oversight of themselves? 

Mr. Miles. That is pretty circular reasoning, isn’t it? 

Mrs. CuBiN. Well, I have to move on. Mr. Lesperance, you sound 
like my husband. Sometimes people think he is a little bit radical, 
but I am going to tell you what. I think that you are exactly right 
where it is. 

While I don’t condone, and I doubt that you do, people taking the 
law into their own hands, as is happening around the Western 
States with the militias and so on, when we look at Waco and Ruby 
Ridge, we have to see how desperate people are and how far the 
Government has pushed on them to get them to be that desperate. 
What kind of a government has such desperation when people only 
want the rights that they have been guaranteed? What reception 
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do you get around when you talk about the things that you dis- 
cussed here today and submitted in your written testimony? 

Mr. Lesperance. Madam Chairman, I would like to call your at- 
tention to my statement and the attached lawsuits. There are two 
attached lawsuits. The first is the Truckee-C arson lawsuit and the 
second, which is about one-third of the way through the total docu- 
ment, is called United States District Court for the District of Ne- 
vada, United States of America, and Walker River Paiute Tribe 
versus Walker River Irrigation District, and if you will look on 
page 2 of that document, and for the next eight pages, you will see 
a list of names. I hope you see that. 

Mrs. CuBiN. I noticed that last night. 

Mr. Lesperance. There are 1,200 plus names in there and the 
list is not complete. I happen to have spent a number of years in 
the area and I know many of the people in both California and Ne- 
vada, and I have talked with some of these people very recently. 
These are honest people. These are people that have been born on 
these ranches, third, fourth, fifth and even sixth-generation people, 
and they are not going to leave real easy. But when you take the 
water away from those people, if they lose this suit, which is incon- 
ceivable to me, but if you do take the water away from those peo- 
ple, I cannot predict what they will do. 

I know them, I know how they live, I know how they got to 
where they are at today, and they are not going to go down real 
easy. But it is interesting, I will throw another little wrinkle in 
here so you have a better understanding of how devious the bu- 
reaucracy is. I do not believe that the Justice Department and/or 
the Department of Interior really believes they can win this law- 
suit, this fight, with the effort they are putting into it. 

Coincidentally, last week, the Bureau of Land Management 
started a program in the Eureka Walker River offering to buy 
everybody’s water rights. Now, that is after they have been sub- 
jected to this lawsuit, have already had to come up with their legal 
counsel, which is costing millions of dollars, and now the BLM is 
saying, well, you know, we will buy your water rights. That is a 
corrupt government, that is a corrupt bureaucracy and that is what 
has to be straightened out if this country is going to survive. 

Mrs. CuBiN. It has been reported that Bruce Babbitt has stated, 
and I don’t recall the convention, but that all of the water within 
the borders of the United States of America should belong to the 
Government of the United States of America. 

Mr. Lesperance. He has made that statement. We here in Ne- 
vada still operate under the State and perhaps we are mistaken, 
feeling we still own the water. 

Mrs. CUBIN. We do. 

Mr. Lesperance. I am quite sure constitutionally, that is correct. 
But the other factor that you really need to understand is even 
though the Department of Interior may initiate a lawsuit, what 
happens next, the Department of Justice steps in. I have had the 
privilege of looking at eight Federal lawyers at one time. How pos- 
sibly can anybody in this State survive an onslaught of that na- 
ture? We don’t have the money. Nobody has that kind of money. 
The Department of Justice has as much money as they want. 
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Mrs. CUBIN. And as much time as you can pay them while you 
are paying your own attorney at the same time. 

Mr. Lesperance. That is correct. It becomes very, very frus- 
trating. 

Mrs. CuBiN. Back to Assemblyman Carpenter. You talked about 
the constitutional resolution that was passed, I think you said it 
was passed by the legislature. What is the procedure on that? In 
Wyoming it has to be passed by two-thirds of the House and Senate 
and then in the next general election it has to be put on the ballot. 
What is the procedure in Nevada and where is that resolution? 

Mr. Carpenter. Thank you. Madam Chairman. The procedure in 
Nevada is it passes the legislature twice. It does not have to be 
two-thirds majority, just a simple majority passes the legislature 
twice and then it is put on the ballot, and the people vote on it. 
And as far as this constitutional amendment that I was talking 
about that gives the legislature the oversight or veto power over 
agency rulemaking, it did pass the people, was passed by the peo- 
ple in the last general election, and so now the State legislature 
does have that oversight power. 

Mrs. CuBiN. And more States should do exactly what Nevada has 
done, I think. After the resolution you passed about the bonding 
regulations, did you hear from the Secretary or did you hear from 
any representatives of the Department of Interior? 

Mr. Carpenter. The only thing we heard was they were not 
going to change it, and they confided in our committee chairman 
that they were not going to change these regulations, and so that 
was the extent of their response, that, you know, so what, try to 
change them when you really don’t have the authority to do it. 

Mrs. CUBIN. In your face. 

Mr. Carpenter. That is right. And I think, though, that what 
these hearings bring out, in my mind, is that a number of years 
ago, we didn’t think that the government was our enemy. We 
thought that the government was going to do right for us, that they 
were going to protect our properties and our right to make a living; 
that they really weren’t our enemies. But we have seen, through 
the last number of years that there are other people out there that 
want to take our way of life away from us, for what reason, I don’t 
know. But I think that we are finally, hopefully getting the mes- 
sage to the politicians who have it in their power to change these 
things, and I think with yourself and Congressman Gibbons and 
other people that we are finally making some headway and we are 
going to see, I hope in the next 15 years, a big rollback of what 
has happened in the last number of years. 

Mrs. CuBiN. I can tell you firsthand that I have seen that in the 
Congress, and I know that it is hard, when the only news from 
Washington you get is the Eastern liberal media. A lot of times 
people out here in the country don’t even know what we are talking 
about and the debates we are having and there are more than just 
Representative Gibbons and I that care about this and care about 
it very, very deeply and it is all of our obligation. We can’t stop and 
we can’t shut up. We have to keep talking about it and bringing 
this out into the light of day so that everyone can see it because 
I am going to tell you, people in the East do not believe it. They 
don’t believe it when we tell them these things happen. We have 
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to prove it to them over and over. But that is why we are here and 
that is what we need to do. 

You were right when you said, I think you were the one that said 
that even cutting the money at the Federal level doesn’t work, and 
that is right. It doesn’t work because we did that. We did that in 
the 104th Congress and you know what happened, we can’t — ^well, 
we appropriated money to the BLM, Park Service, Forest Service, 
on and on and on, and where we said that they should spend 
money, they didn’t. They spent it where they wanted to spend it. 
They moved it to programs that we didn’t want to fund. Again, we 
are back to this lawless administration, when you have an adminis- 
tration that doesn’t care about the law, and I am convinced the 
Clinton Administration, through and through, doesn’t care about 
the law. Then they just spend the money where they want and you 
know what they did, they took money away from the services. 

I am not certain about this, but like in permitting, and in areas 
that directly hurt our constituency, they even targeted at us, but 
nonetheless, we have to keep up the good fight. I had one last 
thing. 

Mayor, this isn’t a question, but I wanted to congratulate you on 
the activities that are going on in Elko. It was an all-American city 
or one of the best small towns to live in. 

Mr. Franzoia. It was the best small town in America. It was 
based on a population criteria, so we have outgrown that now. I 
think it was under 17,000 or 15,000, population. 

Mrs. CUBIN. Wyoming and Nevada have an awful lot in common. 
We have a city. Lander, Wyoming, that has been awarded one of 
the most livable cities in the country as well, and Assemblyman 
Carpenter said, which shocked me, Nevada is the most urban State 
in the Union. Wyoming is the most rural. We don’t have one single 
metropolitan area in Wyoming, I am proud to say. 

Back to the mayor, your cowboy poetry week is my favorite thing. 
I was not able to come for that, but Baxter Black is one of my fa- 
vorite guys and if you all had time I could recite some cowboy po- 
etry for you, but we have to check out of the hotel, so congratula- 
tions on what you do. Thank you for your testimony. 

We are going to take a 10-minute break. We need to check out 
of our rooms and get packed up so we can leave so you can all go 
have a cup of coffee or whatever and we will reconvene in, let’s 
make it 15 minutes. 

[Recess.] 

Mrs. CuBiN. The Subcommittee will please come to order. I would 
like to ask that the fourth and final panel come forward. Mr. Leo 
Drozdoff, Jack Blackwell and Jean Rivers-Council. Mr. Drozdoff — 
is that it? 

Mr. Drozdoff. Perfect. 

Mrs. Gubin. I am getting better — is a Bureau Chief of Mining, 
Regulation and Reclamation for the Nevada Division of Environ- 
mental Protection. And we will ask him to lead off with the testi- 
mony. 
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STATEMENT OF LEO DROZDOFF, BUREAU CHIEF, MINING 

REGULATION & RECLAMATION, NEVADA DIVISION OF ENVI- 
RONMENTAL PROTECTION, NEVADA DEPARTMENT OF CON- 
SERVATION AND NATURAL RESOURCES 

Mr. Drozdoff. OK. Thank you very much. We have provided 
written testimony and what I would like to do in the interest of 
time, and to also be able to talk about some things that may have 
been raised in previous testimony, is just briefly summarize the 
written remarks, and go on from there. 

One point I did want to make at the outset is the State of Ne- 
vada, Division of Environmental Protection, is a fully delegated 
State; that is, we have delegation agreements from the EPA on 
clean water, clean air, across the board. And others, we do a very 
good job. We have a very good relationship with EPA in admin- 
istering those programs. We also administer programs pursuant to 
State law, as Representative Gibbons is aware and as Assembly- 
man Carpenter is aware. 

We have very comprehensive State laws in the areas of ground- 
water protection, and in reclamation, that are not — do not replicate 
any Eederal activity, but are purely State laws, and those laws 
then were used by agencies to craft what we consider to be very 
well-thought-out regulations, and the comment has been made a 
couple times today that Nevada is the leader in groundwater pro- 
tection and reclamation and we are proud of that, as being part of 
that. 

I also wanted to talk a little bit about our existing relationship 
with some of the Eederal land management agencies that I am sit- 
ting here with today. Because of all of the negative activities that 
perhaps have gone on recently with the Bureau of Land Manage- 
ment, that sort of casts a dark light on what has been and still is 
what I consider to be a good relationship with the Eederal land 
management agencies in the State of Nevada, both the State office 
and the district offices in Nevada, as well as the U.S. Eorest Serv- 
ice. 

We have lots of things that we work on, it is not a perfect sys- 
tem. You have heard some of the testimony today that there are 
areas that need to be improved, and we continue to work on that, 
but the fact is, the programs are in place, the communication is in 
place to get that done. We have good memorandums of agreement 
with both the BLM and with the Eorest Service. We continually 
work to improve in those areas. We have worked on various initia- 
tives with the BLM and the Eorest Service in many areas, includ- 
ing a revegetation issue that, again, is timely. 

We don’t always agree, but we do communicate and I think the 
final product, when it is put together, is a good product. We work 
well with environmental groups and with industry, and just to 
show the States level of interest in that regard, we, we, being the 
State, actually will fund a BLM employee to act as a liaison. This 
is money that is paid to the State, which we then contract with the 
BLM, so that we can further improve communications in the areas 
of long-range issues as well as day-to-day activities as they come 
up, and, again, that is a concept that has been embraced by envi- 
ronmental groups and by industry. 
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And while all those are good things, I did want to quickly touch 
on two areas we do have some concerns with. You have heard lots 
of new testimony on the bonding rule and you would agree with a 
fair amount of that. We think the manner in which the bonding 
rule was passed was inappropriate and we believe some of the pro- 
visions contained therein were not well-conceived. Now, it must be 
said that the State of Nevada supports bonding on all public lands, 
but what we don’t agree with is some of the areas, such as third- 
party engineering reviews and this water quality criteria. 

Again, Nevada is a fully delegated State and has its own State 
programs for groundwater protection and we don’t believe that is 
an appropriate area and we don’t believe it was a well-conceived 
rule. And last, I wanted to touch on the overall 3809 regulation re- 
view. We have taken that matter very seriously. You have touched 
on that. 

Our Governor has written a letter to the BLM, being quite can- 
did on Nevada’s concerns about that 3809 process. That is included 
in my testimony, and I think it speaks well to the issues that the 
NDEP and the Department of Minerals, as well as the administra- 
tive branch of government in Nevada believes. Now with that, I 
guess my time is up and I will close. I did want to touch on some 
things that were raised in testimony. If you would like me to wait, 
I can do that or I can briefly touch on some of them. 

Mrs. CuBiN. Go ahead. 

Mr. Drozdoff. There was a great deal of talk, some talk, I sup- 
pose, on water quantity, and now we are the water quality folks 
at NDEP. The State engineer and the Division of Water Resources 
are the water quantity folks. I did have the opportunity to briefly 
speak with the State engineer, who was not able to attend, but did 
want me to mention a couple issues. 

He wanted me to note in the Humboldt River Basin, 90 percent 
of the water discharged is either put back into the ground, bene- 
ficially used in the basin or substituted for other uses in the basins. 
One such notable example would be in the case of Lone Tree Mine; 
a pipeline was built to supply water to a power company and that 
enabled water, then, not to be pumped to supply the power com- 
pany. He also wanted me to offer to provide his testimony, if you 
felt it was appropriate. He can do that, or if there were specific 
questions we can relate to him, I would be glad to do that for him. 

I wanted to touch briefly, there was some mention about Jerritt 
Canyon and a Clean Water Act issue and I must say that I am not 
aware of a Clean Water Act issue at Jerritt Canyon. I will say this. 
We do periodically routinely meet with all members that — all mem- 
bers of the community. We also meet with various environmental 
groups routinely, and that issue has — a lot of issues have been 
raised, but that issue in terms of a Clean Water Act violation have 
not been raised yet. That is something that we will look into. 

We do have some groundwater issues out at Jerritt Canyon that 
again we are managing. We have a remediation activity, and that 
is, again, what we consider to be a groundwater issue, and we are 
dealing with it. And I would like to just stress this point about Ne- 
vada’s regulations. The good State regulations, coupled with good 
enforcement of Federal regulations has really, in our opinion, re- 
sulted in some of the tightest Clean Water Act regulations that 
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exist. We incorporate all Federal water quality standards, where 
appropriate, and we incorporate State standards for specific 
streams when they are necessary, and our permits are reflective of 
that, our permits — our operating permits that we issue can contain 
these same limitations, so I think they are very tight, but we would 
like to believe they are well-run, well-administered and we take 
pride in that. So with that, I will close. 

[The statement of Mr. Drozdoff may be found at end of hearing.] 
Mrs. CUBIN. Thank you very much. Next, I will call on Jack 
Blackwell, the Deputy Regional Forester, Intermountain Region, 
U.S. Forest Service. Mr. Blackwell. 

STATEMENT OF JACK BLACKWELL, DEPUTY REGIONAL FOR- 
ESTER, INTERMOUNTAIN REGION, U.S. FOREST SERVICE, 
U.S. DEPARTMENT OF AGRICULTURE 

Mr. Blackwell. Madam Chairman, Congressman Gibbons, my 
name is Jack Blackwell. I am Deputy Regional Forester for the 
Intermountain Region of the Forest Service. I am accompanied by 
Larry Gadt, the Forest Service National Director of Minerals. A 
summary of our statement is as follows. 

For over 125 years, the mining industry has explored and devel- 
oped locatable minerals underlying Federal lands, under provisions 
of the 1872 mining law. That mining law, and legislation since 
1872, make public land available for mineral development. Under 
Forest Service regulations, operators are required to reclaim land 
to prevent or control damage to the environment so that existing 
problems with abandoned mines are not compounded. Before oper- 
ations commenced, the Forest Service, in conjunction with opera- 
tors, must establish and document in the plan of operations the 
reclamation standards for each site-specific activity. 

When we receive a mining proposal, it is analyzed to determine 
if a plan of operations is necessary. If one is necessary, the plan 
is reviewed to determine if it contains the required information and 
what level of environmental analysis is needed. Within 30 days of 
receipt of a plan of operations, the district ranger informs the oper- 
ator of the status of the plan. Once the plan is completed and a 
bond has been submitted for reclamation, the plan is approved. The 
Forest Service strives to process mining operation applications 
quickly, to accommodate the company schedule. For example, here 
in Elko County, the Jerritt Canyon mine expansion and the Dash 
project were permitted in less than 16 months. 

Field units with the heaviest hardrock mining workloads have 
also been encouraging a regulatory review and update for a num- 
ber of other issues. We are examining possible modification of the 
surface use regulations and have included this effort in the fiscal 
1997 plan of work and that will be extended into fiscal 1998. The 
Forest Service is examining changes to address shortcomings in the 
areas of occupancy, notices of intent, plans of operation, reclama- 
tion, and bonding. This effort is being coordinated with the BLM, 
review of its surface management regulations. The joint agency 
goal is to have regulations as consistent as possible. 

In managing the surface resource effects of operations, much 
work remains to remediate the effects of historical operations 
which have been abandoned. The Forest Service is working with 
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other agencies to identify and correct these problems. That com- 
pletes the summary of our statement and we would be glad to an- 
swer any questions. 

[The statement of Mr. Blackwell may be found at end of hearing.] 

Mrs. CUBIN. Thank you very much. Next, we will call on Jean 
Rivers-Council, Associate State Director of the Nevada State Office 
of the Bureau of Land Management. 

STATEMENT OF JEAN RIVERS-COUNCIL, ASSOCIATE STATE DI- 
RECTOR, NEVADA STATE OFFICE, BUREAU OF LAND MAN- 
AGEMENT, U.S. DEPARTMENT OF THE INTERIOR 

Ms. Rivers-Council. Madam Chairwoman, Congressman Gib- 
bons, I appreciate the opportunity to appear here today to discuss 
the status of permitting hardrock mining operations on the public 
lands managed by the Bureau of Land Management. The BLM reg- 
ulates these operations pursuant to the general mining laws of the 
United States and the Federal Land Policy and Management Act. 
I provided the Subcommittee with copies of my full statement. 

In the interest of time, I will deliver a summary statement. It is 
important to note that minerals production is only one of many re- 
source issues for the BLM in Nevada. About 67 percent of the total 
land in Nevada is managed by the BLM. In addition, BLM Nevada 
has recorded over 756,000 mining claims, of which 135,000 are still 
active. More than half of all new claims filed annually are recorded 
in Nevada. About 67 percent of gold production in the Nation is 
from Nevada. That amounts to over 7 million ounces per year. 

To meet the needs of industry, BLM and other regulatory agen- 
cies have worked intensively to reduce the time required to process 
notices and plans of operations. In the 1980’s, BLM recognized the 
pace of processing these plans was unacceptable. We addressed our 
process and improved it. In the last 2 years, the BLM has devel- 
oped more consistent and predictable technical guidelines. Even 
with the more complex plans of operation today, we have decreased 
review time. The basic Federal regulations under which we operate 
are found in 43 CFR 3800. One provision of these regulations re- 
lates to smaller exploration and mining operations on public lands. 
These are operations with cumulative surface disturbance of 5 
acres or less. These operators are required to notify the BLM at 
least 15 calendar days prior to commencing operations. Operators 
that exceed 5 acres on BLM public land must have a plan of oper- 
ation analyzed and approved by the BLM. 

When the BLM processes exploration and mine plans and notices 
of operations, it must follow all of the numerous Federal laws. In 
recent years, Nevada production has escalated from about a half 
million ounces of gold per year in 1981 to over 7 million ounces in 
1997. New production activity has shifted away from mining and 
shallow pits. The ores produced today are more expensive and chal- 
lenging to process than those mined in the past. In many of the 
valleys of Nevada, the ore lies below the water table. To keep to- 
day’s mines dry, water must be pumped at rates exceeding 30 to 
50 gallons per minute. 

This agency works hard to be a good neighbor. One way we do 
that is to work with the State and the Mineral Exploration and 
Mine Permitting Program. The BLM has reached major agree- 



51 


ments with the State of Nevada, including two with the Nevada 
Department of Conservation and Natural Resources. The first in- 
volved development of a program with the Department’s Division 
of Environmental Protection for review of exploration and mining 
plans, reclamation bonding, inspections and reclamation require- 
ments. Today, there is a joint review process in Nevada. 

Under the second agreement, the BLM and the Nevada Division 
of Wildlife are cooperating in developing wildlife protection require- 
ments, especially for tailings ponds and other mine ponds which 
contain chemicals used in mining operations. The BLM also works 
closely with the Nevada Division of Minerals regarding remediation 
of abandoned mine hazards. 

Mining has occurred in Nevada for more than 140 years. During 
that time, many prospectors and miners abandoned sites without 
cleaning them up. The State is helping us with this problem. Last 
year more than 100 hazardous mine sites were identified and se- 
cured by the State. The Division of Minerals works with the min- 
eral industry and the counties to make lands managed by the BLM 
safe once more. 

The BLM does and will continue to, practice and use the best 
science to address any new emerging issues. This can be achieved 
only through cooperation with the State and with industry. The 
mutual goal is to provide more consistency and better predictability 
in the process. BLM’s hardrock mining surface regulations date 
back to 1981. 

Recent updates have included use and occupancy rules and acid 
mine drainage policy and hardrock mining regulations. Secretary 
Babbitt in January of this year directed the BLM to form a 3809 
task force which would address shortcomings in the current surface 
regulations, incorporate BLM policies which were developed to sup- 
plement existing regulations and meet BLM’s strategic plan of in- 
corporating standards. 

The task force has embarked on a scheduled 2-year effort to up- 
date the 3809 regulations. Issues to be addressed include elimi- 
nating or modifying the 5-acre threshold for notices, revising the 
definition of unnecessary and undue degradation, expanding envi- 
ronmental and reclamation requirements and clarifying casual use. 
Scoping meetings were held this spring throughout the country. We 
have made public our summaries of the comments at the scoping 
meetings. 

I will conclude here. I believe I mentioned earlier I have sub- 
mitted my full written statement for the record and I am prepared 
to answer any questions that you might have. I will try not to ex- 
ceed my 5 minutes since I have a red light. 

[The statement of Ms. Rivers-Council may be found at end of 
hearing.] 

Mrs. CUBIN. Thank you very much. I appreciate that. Now, the 
Committee would like to welcome Larry Gadt. I had no idea that 
you would be here. I am delighted that you are. I don’t want to put 
you on the spot, but you have heard bashing, including from me, 
not at you, but at the system and how it works with Washington 
making a one-size-fits-all policy. If you would like to just say any- 
thing to the Committee for the record, I would certainly love to 
have you do that. 
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STATEMENT OF LARRY O. GADT, DIRECTOR, MINERALS AND 
GEOLOGY MANAGEMENT, U.S. FOREST SERVICE 

Mr. Gadt. Thank you, Madam Chairman. 

Mrs. CUBIN. And bashing is way too strong. 

Mr. Gadt. That’s all right. I guess that I view the — not as much 
bashing, I guess, I didn’t feel this morning. I heard a lot of good 
comments and I really appreciate that. In my visits to the field, I 
ask very simple questions of folks, be they local industry or our 
own employees of how are we doing and how are we working to- 
gether and how are we getting our job done. With few exceptions, 
and there are very few, I hear nothing but glowing comments about 
our ability to work together with the industry to do the environ- 
mental job we are responsible for and at the same time facilitate 
removal of these resources. 

To be perfectly honest with you, if I knew what the size was, if 
I had all that wisdom, I would not have a clue to know how to go 
about doing that and I don’t know if I am answering your question, 
but I don’t know what the right size is. In our case, we got input 
from our field to ask what different sizes they feel they need and 
we are still working with that, so I am not smart enough or wise 
enough in my professional background to determine that and that 
is the best I can do on answering that one. 

Mrs. Gubin. We are certainly glad that you came and it always 
helps to have people get outside the beltway and hear what hap- 
pens out here. 

Mr. Gadt. Thank you. 

Mrs. Gubin. Representative Gibbons, would you like to begin 
questioning? 

Mr. Gibbons. Thank you. I would be happy to. Let me start with 
Mr. Blackwell, if I may. You mentioned in your testimony, Mr. 
Blackwell, that there is a historical trend over the years, up to 
1981 regulations that are now in effect, that many abandoned 
mines have gone unreclaimed, or pose a serious health or safety 
hazard to the public. Who bears the responsibility today for the rec- 
lamation of those mined areas and those mines, as you foresee 
that? 

Mr. Blackwell. Well, I am not an expert in the area and I will 
give a brief answer and perhaps Larry can elaborate, but deter- 
mination of responsible parties on these abandoned mines is tricky 
and time-consuming and onerous business, and using the process, 
as I understand it, we have come up with who we believe are the 
responsible parties, and we use Superfund authorities and funding 
to try to fix these up. As you well know, it is an enormous problem 
all over the West, the abandoned mines and different environ- 
mental problems with them. 

Mr. Gibbons. When there is no direct responsibility to a previous 
mine occupant or previous mine operator, has the Superfund been 
able and adequate to address the issues that face you when you go 
to reclaim or improve these areas? Have the Superfund require- 
ments permitted you to do that, or do we need, in Congress, to 
enact legislation that would allow the Superfund to more easily ad- 
dress these issues? 

Mr. Gadt. I will try to answer some of that. On the national 
forestland, we have not completed inventory yet but we have — at 
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present, we anticipate around 38,000 abandoned mine sites. A 
small percent of them would actually qualify for any funding from 
CERCLA, RCRA any other source of Federal funds. Also, a very 
small percent of them — actually, if we could identify the potential 
responsible parties, a very small percent of those actually fall in 
the category. So we have a very large percent of other areas that 
we need to have funding available and we are pursuing funding 
available to correct those. 

Our 1998 budget that you all just enacted or are acting on in- 
cludes funding to do some of that. I would like to add, though, the 
industry has been very cooperative with us in helping us to clean 
up these sites. Sometimes in existing operations, but, also, going 
into watersheds where we are trying to improve the overall quality 
of the drainage. 

The Western Governors Association, we have a cooperative ar- 
rangement with them, so with the Western Governors, the compa- 
nies, the source of the funds federally and so forth, we have and 
are pursuing an effort to correct some of these problems. 

Mr. Gibbons. Would you suggest, since you said the Superfund 
authority only applied to a very small percentage of these oper- 
ations because of the current language in the law, that we should 
address the Superfund authority language to broaden its coverage 
so that that money, that vast sum of money that sits in that fund 
can be applied to these situations, would you recommend that? 

Mr. Gadt. You know. Congressman, I am not an authority on 
Superfund wording and language, and I would rather not comment 
on that right now and maybe do some staff work and get back to 
you if that would be all right. 

Mr. Gibbons. I would like to hear personally from you on that 
issue. 

Mr. Gadt. I will do that. Thank you. 

[The information referred to may be found at end of hearing.] 

Mr. Gibbons. Ms. Rivers-Council, thank you, and I know you 
and I have chatted in the past and had an excellent working rela- 
tionship and I know we will continue to do so. Let me say that, 
first of all, in addressing your comments about the need to revise 
the 3809 regulations, do you have a view that there is a concern 
within the agency about the increase in delays of permitting due 
to the changes that are going to be promoted in the changes to the 
3809 regulations? 

Ms. Rivers-Council. Congressman, I am not certain that I 
could fully respond to whether the changes in the regulations will 
necessarily delay the permitting process. When I reflect back on 
the 1981 implementation of the surface mining regulations, we did 
make a commitment way back then to do a review. We have found, 
over the last dozen plus years, that the mining itself has become 
a little bit more complex. We are going deeper into the Earth, the 
mines are becoming bigger, but our partnerships are increasing. I 
can attest that over the last couple of years, the time our process 
to complete environmental impact statements takes, as an exam- 
ple, has certainly gone down. 

Mr. Gibbons. So you don’t see any changes in the delays that 
would be required for these mining companies in terms of their 
permitting from any proposed changes that would be out there. 
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Ms. Rivers-Council. I don’t see that delays would necessarily 
occur. 

Mr. Gibbons. You mentioned shortcomings in the current 3809 
regulations. Could you explain what you mean by shortcomings? 

Ms. Rivers-Council. An example of the shortcomings of the 
3809 regulations, raised both within BLM and enternally by our 
customers, is the 5-acre threshold for requiring a plan of operation 
rather than a notice. 

Mr. Gibbons. So what you are saying to us is in these proposed 
rule changes, you expect to see an increase in the acreage for no- 
ticed operations, from 5 acres, say, to 20 or 25, something, you 
know, some increase. 

Ms. Rivers-Council. There is certainly some consideration 
being given to eliminate that rule altogether. It would certainly cut 
out the need for miners to notice the Bureau of Land Management 
when they are going to disturb five acres or less. 

Mr. Gibbons. We were just chatting about the fact if you elimi- 
nated that, then everybody would be under the planned operations 
then and certainly be required to have a bonding requirement 
under the planned operation, if that is your intent. 

Ms. Rivers-Council. That is a potential, certainly. But I be- 
lieve, until we have been able to review all of the comments that 
came out of the scoping sessions, and we had over 1,800 comments, 
I don’t believe we are prepared to say summarily that that is going 
to be the case. 

Mr. Gibbons. With the new 3809 reflations that you have got 
with regard to bonding, there is a requirement in there for the re- 
view process of the reclamation to include water, water quality 
standards being met. Now, let me ask this question. You would 
agree that that is in there? 

Ms. Rivers-Council. I would agree that there are references, 
very definitely. 

Mr. Gibbons. And the standards have to be met and determined 
before the bond can be released. 

Ms. Rivers-Council. Well, we are not trying to implement the 
standards. That comes under the purview of the State. 

Mr. Gibbons. I am not asking you to regulate the standard, just 
a determination has to be made that the standards are met before 
the bonding can be released; is that not true? 

Ms. Rivers-Council. Congressman, I would hesitate to give you 
a specific answer on that. 

Mr. Gibbons. Your opinion. 

Ms. Rivers-Council. I don’t have an opinion until the scoping 
comments have been fully analyzed. 

Mr. Gibbons. This is on the current bonding requirements, not 
future. This is current bonding requirements that the BLM has al- 
ready made a final ruling and put into implementation in March 
1997, requiring water standards, water quality to be met before the 
bonding can be released. My question would be, if Dr. Myers’ con- 
cerns about 30 years down the road problems will arise, at what 
point can a bonding permittee expect to see his bond released if he 
has paid into this sum his bond, satisfied and released, at what 
point do you expect a bondholder, a permittee, excuse me, to expect 
this to impact his operation? 
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Ms. Rivers-Council. If I understand your question, you were 
asking at what point could the permittee expect to have their bond 
returned after the mine has closed. 

Mr. Gibbons. That is correct. 

Ms. Rivers-Council. Or the operation itself has. The anticipa- 
tion would certainly be that upon full satisfaction among all the 
partners, the miner, the State, the Federal Government, BLM obvi- 
ously included, that once that occurs, we would be able to return 
that bond money. Now, that can easily translate into a year to 2 
to 3 years and currently it is up to about 3 years after the oper- 
ation closes down. 

Mr. Gibbons. If an outside agency challenged the release of the 
bond, for example, the Sierra Club or something to the BLM and 
forced a complaint to be heard, saying 30 years down the road this 
could cause some irreparable damage, that we should not release 
that bond, would your agency then hold the bond until the 30-year 
period? 

Ms. Rivers-Council. I believe I would certainly have to go back 
and rely on my advisors in the office, my technical experts, on the 
exact definitions of how we would review that. 

Mr. Gibbons. Would you go do that for us and give us some feed- 
back? 


The BLM bonding regulations provide that 60 percent of a bond can be released 
if reclamation requirements are met for backfilling, regrading and stabilization of 
leach pads, heaps and tailings. The remaining 40 percent of a bond cannot be re- 
leased until the disturbed area has been revegetated to establish a diverse, effective 
and permanent cover and until any effluent discharged from the area has met appli- 
cable effluent limitations and water quality standards for not less than 1 full year, 
without violations and without the necessity for additional treatment. 

In Nevada, BLM is currently coordinating with the State of Nevada Division of 
Environmental Protection and with stakeholders to develop guidance to the industry 
regarding release criteria of the remaining 40 percent of the bond. Although the dis- 
cussions are not complete, it appears that based on current experience, release of 
the bond will occur within reasonable timeframes, in full coordination with the State 
regulatory agencies. 

Ms. Rivers-Council. Absolutely. I would be happy to respond to 
that. 

Mr. Gibbons. Thank you. Thank you very much. Mr. Drozdoff, 
I hope I pronounced your name correctly and I apologize. Would 
the State of Nevada be able to achieve, in your opinion, its goals, 
environmental goals, with the industry, and the mining industry in 
particular, even if the 3809 regulations were not in effect? 

In other words, if the State of Nevada in its environmental pro- 
tection requirements, today, had the force and effect that they do, 
would they be able to achieve the same environmental goals with- 
out 3809 in existence? 

Mr. Drozdoff. I would probably say, no. Just because when the 
regulation — for example, with our reclamation regulations, I think 
the State legislature takes very seriously the notion of not dupli- 
cating activities, and if there was an activity that had already been 
prescribed in Federal regulations 

Mr. Gibbons. Can you name one for us? 

Mr. Drozdoff. Well, one would be perhaps the 5-acre issue on 
public lands, because of the staffing needs and because, again, the 
reason for nonduplicating of efforts, the State legislature did not 
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want to have DEP do the same thing that the BLM was doing, 
so 

Mr. Gibbons. On a noticed operation. 

Mr. Drozdoff. Exactly, right, so that would be an area. 

Mr. Gibbons. But noticed operations don’t have the same impact 
nor the same usage or detriment as a planned operation would 
have. 

Mr. Drozdoff. Clearly, absolutely. 

Mr. Gibbons. Under a planned operation, let’s assume the BLM 
removes the 5 -acre requirement which would include you to have 
the responsibility for every operation. According to the BLM, that 
may be what they want to do is eliminate the 5-acre distinction, 
putting everybody in a planned operation. Would you say, in your 
opinion, that the State of Nevada has adequate laws to cover envi- 
ronmental protection and reclamation for any operation? 

Mr. Drozdoff. I suppose we feel very comfortable with our regu- 
lations that they exist and I am not an expert in 3809, so I am at 
a little bit of a disadvantage there because I don’t know some of 
the nuances that may exist. Certainly, from our standpoint, the 
regulations that we have, both cross-medium, whether it is air, 
water, RCRA, we take pride in, we enforce, and we do a good job 
in regulating those activities. 

Mr. Gibbons. I would agree with you as well, so, thank you. 
Madam Chairman. 

Mrs. Gubin. Thank you. I think I will start with Mr. Blackwell. 
Will the Forest Service begin proposing new mining regulations 
after the BLM finishes with their process? 

Mr. Gadt. We are in the process now and we actually started 
with last November, soliciting input from our field units on what 
they felt were the needs, if any, regarding 228(a) regulations. Ours 
have been in place since 1974 and so we have received some input 
from our field units and we are in the process of looking at that 
now to determine what, if any, changes need to be made in order 
to address the field concerns. Did that answer your question? 

Mrs. Gubin. Yes, it did. One little caveat here then. I certainly 
hope, and I know the Forest Service would never do this, but the 
BLM did, in taking 5V2-year old input off the shelf and then imple- 
menting that as a proposed rule, so I certainly hope the public will 
be taken into consideration before the rules are put out. 

Mr. Gadt. Our input today has been post January 1997. Actu- 
ally, I think March and April, with I think recent validations as re- 
cently as like in August, I believe. 

Mrs. Gubin. Is that in-house input. 

Mr. Gadt. Yes, it is all in-house input at this point. 

Mrs. Gubin. But you will go out and do the appropriate public — 
the 60-day comment on the rules and so on. 

Mr. Gadt. Yes, right. 

Mrs. Gubin. I want to make sure you do plan to take public 
input before hand. 

Mr. Gadt. Yes. 

Mrs. Gubin. Great. That is all I need to know. I would like to — 
let me make sure. I have all these notes, I want to make sure I 
don’t have anymore questions of Mr. Blackwell. I don’t see any 
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right here. Mr. Drozdoff, would you agree with the statement that 
there is no problem implementing the new bonding rule? 

Mr. Drozdoff. No, I would not agree with that statement. They 
have clearly impacted operations and issues in Nevada, the Divi- 
sion of Minerals needed to — or felt it was very appropriate to actu- 
ally get a new State law in place to expand the scope of some of 
its statutes to better accommodate issues that stem from the 3809 
bonding rule. 

Again, we have committed to work with the State office on some 
of the activities, or some of the needs now that stem from 3809, but 
they have clearly created more work for at least two State agen- 
cies, and so, no. 

Mrs. CUBIN. I am not going to ask Ms. Rivers-Council that ques- 
tion because on June 19, 1997, Solicitor John Leshy testified to the 
Committee, quote, “The BLM tells me there is no problem imple- 
menting the new bonding rule,” and I don’t want to get you cross- 
wise with anyone, but I just sort of sensed at the time maybe that 
was an overstatement. 

In earlier testimony, Mr. Drozdoff, someone suggested, and I 
apologize, I can’t remember who it was, that the State could en- 
force the Federal law in environment. Would you agree with that? 

Mr. Drozdoff. Only insofar as that Federal law has been dele- 
gated to the State. 

Mrs. CUBIN. Assuming it were. 

Mr. Drozdoff. If we have a delegated program, for example, 
under the Clean Water Act and the MPDS program and there was 
a violation of a water quality standard from either a permitted or 
an unpermitted facility, the State would clearly have the ability, if 
it felt necessary, to take enforcement action on that. 

Mrs. CuBiN. And you feel confident the State could recognize 
your inspection, and then could have the wherewithal under en- 
forcement to maintain the high quality of the environment. 

Mr. Drozdoff. I do. You know, I think that the State, as I stated 
earlier, the State does take pride and it goes beyond DEP at this 
point. I think the State, whether it is the State legislatures or 
other State agencies, I think the State does take pride in what it 
does in the State and feels comfortable in its approach. 

Mrs. CUBIN. Just very — ^you don’t have to be specific about this, 
but, generally, are the Nevada State environmental laws as strin- 
gent as Federal laws? 

Mr. Drozdoff. I would say that they are at least as stringent. 
As I said, when it comes to federally delegated laws, we implement 
specific requirements of those laws and regulations into our pro- 
grams, cross-media, and as we alluded to earlier, there are other 
areas that are not even covered under Federal law, such as ground- 
water protection and some of the specifics of our reclamation stat- 
utes, State statutes, that are also included, so I think that the 
State enforces, in the programs that it has delegation, the State en- 
forces those Federal laws appropriately and, further, it enforces its 
State laws and regulations appropriately. 

Mrs. CUBIN. You mentioned in your testimony the fact that a 
special levy on miners pays for a liaison person between the Ne- 
vada Department of Environmental Protection and the BLM to en- 
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sure that the Federal and State permitting is smooth. Would you 
elaborate on how that works and how it is working as well? 

Mr. Drozdoff. Sure I would. It is a relatively new program. It 
has been in place for about a year, and the liaison position serves 
many functions. It serves on large scale issues, such as reviewing 
our memorandum of understanding with the BLM and the Forest 
Service on ways to improve that, but as Ms. Rivers-Council said, 
there are other issues that continually have come up that require 
more immediate attention and they are specific on the ground 
issues. 

At a specific mind-set, that may require that the two agencies 
communicate effectively and quickly, and all three of those areas, 
the liaison position has helped. Its genesis was — the position was 
a 1-year position that was in place. The BLM, the NDEP, environ- 
mental groups and industry, it seemed like it was doing a good — 
it was providing a good service. Certainly, I would think from the 
industry’s perspective, they were able to talk to both agencies at 
one time, which was an improvement. And so I would say it has 
been a good success, and the point I guess I would make about that 
in relation to the entire 3809 process is if it is determined that 
3809 needs to be reviewed, the area where some information would 
be — it would be interesting to hear whether having this sort of 
flexible approach, having the resources to fund liaison positions 
and having ability to put forth meaningful memorandums of under- 
standing, I think, would go very far in everybody’s role of pro- 
tecting the environment, but at the same point, give everybody the 
tools to do it in a way that makes the most sense. 

Mrs. CUBIN. One last thing. We certainly would welcome written 
testimony from the State engineer. 

Mr. Drozdoff. OK. 

Mrs. CuBiN. I guess I can go ahead and cover this — ^well, never 
mind. Now, I would like to move to Ms. Rivers-Council, and first 
of all, congratulate you and you, Mr. Blackwell, on testimony from 
Mr. Drozdoff that said how you worked together, and that is abso- 
lutely the most important thing and it really is the only bit of good 
news I have really received coming out into the districts and into 
the States and I really do appreciate that and just encourage you 
to keep up that level of cooperation in working with the local peo- 
ple, the companies and the State governments. 

You mentioned the USGS’ efforts to study the hydrology in the 
Humboldt Basin. How does this effect differ from Dr. Myers’ work, 
the Great Basin Mine Watch? 

Ms. Rivers-Council. I really can’t respond to how Dr. Myers’ 
work differs or has similarities to what the USGS is doing in con- 
cert with other partners, universities, industry. I really cannot 
speak to that at all. Congresswoman. 

Mrs. CUBIN. That is fine. Let me ask you this question, then. 
What do you think of the concept that if the Nevada State engineer 
does not interpret Nevada environmental laws, water laws appro- 
priately, that the BLM should step in and enforce those laws. 

Ms. Rivers-Council. I am not sure I understand if you are ask- 
ing me for an opinion or if something has been stated in that re- 
gard. 
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Mrs. CUBIN. And this certainly, I want to be fair to Dr. Myers, 
so if he hears something here he disagrees with, I encourage you 
to send in your written response afterwards, but after his testi- 
mony, I asked him if my understanding was correct, that he would 
suggest that if the Nevada State engineer was not interpreting Ne- 
vada water law or environmental law correctly, or appropriately, 
that the BLM should step in and do that, and you heard his an- 
swer. 

Ms. Rivers-Council. I do remember the question now that I 
have heard you ask it again. I guess I have not even considered 
that the State water engineer could not interpret appropriately. We 
do work so closely together, the BLM and the State, and our rela- 
tionships are intact in such a way that if there are concerns or dis- 
agreements, we are able to at least sit down and try to talk 
through what those issues are. It would be very difficult for me to 
even envision that we would have to necessarily step in over the 
water engineer. 

Mrs. CuBiN. Thank you. Congress did the 2-acre exemption 
under Smacker in the late 1980’s because there was evidence 
that — when I say “did in,” I mean they eliminated it. There was 
evidence that they were stringing — that some coal miners in Appa- 
lachian, not Wyoming, were stringing some of those 1.9-acre sec- 
tions and so they took that back. 

Do you have any fear that if the 5-acre exemption was elimi- 
nated, I mean, I have fear that what Representative Gibbons 
talked about might happen. Do you have any opinion on what im- 
pact that stringing together could have with the 1.9-acre oper- 
ations? 

Ms. Rivers-Council. I would hesitate to try to compare the min- 
ing laws with coal mining because. No. 1, I know very, very little 
about coal mining and probably just a fraction more on mining ac- 
tivities. I believe that Secretary Babbitt’s intent is to fully scope 
out the impacts of either eliminating the 5 -acre threshold or main- 
taining it. 

Mrs. CUBIN. So that wouldn’t fit at all, then. Everyone would just 
be in operation. 

Ms. Rivers-Council. I think there are a couple of possibilities. 
It could remain that it is a notice issue or it could become a full 
plan kind of an issue, or it could be considered along with basic 
surface use, and that is one of the elements of the scoping that is 
being reviewed, which gets into casual use, and that is basic sur- 
face disturbance. 

Mrs. CUBIN. Thank you. I don’t have any more questions. Just 
a statement that I am delighted to see a woman in your position 
because, frankly, sorry guys, we need a lot more women. 

Ms. Rivers-Council. Thank you. I agree with you 100 percent. 

Mrs. CuBiN. This will conclude the official part of the — not the 
official, but the testimonial part of the hearing. I want to say one 
thing. I know that there are people here and people who wish they 
could be here who wanted to be able to testify in front of the Com- 
mittee, and Jim wanted to make this statement. 

Mr. Gibbons. I had it all written out. 

Mrs. Cubin. This is his statement. He is the guy here, he can do 
it. 
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Mr. Gibbons. I just wanted to offer, Madam Chairman, because 
of the limited time here today and the number of witnesses who 
wanted to testify who had information that they thought would be 
pertinent to these hearings, that we offer them an opportunity to 
submit in writing, and I would be happy to act as the receiver of 
that information to ensure that it got to the Committee and into 
the public record, any comments that they wanted to make, that 
they feel should be a part of the public record here today. So I 
would ask unanimous consent from the Committee that we have an 
opportunity to submit written testimony from those who were not 
provided an opportunity today, within a timeframe and I would 
limit that to about a 3-week period. 

Mrs. CuBiN. Actually, we don’t even probably need unanimous 
consent. That is the policy of this Subcommittee, although the 3- 
week period that you request is longer than is typical. Usually we 
have a 10-day period before we close a record, but I am certainly 
happy to grant a 3-week period where anyone can send written tes- 
timony or comments on testimony that you may have heard and 
you can send that either to Representative Gibbons or directly to 
the Committee, which is generally the way that works, so thank 
you all. 

And the clerk, who is the real boss of this place, says be sure to 
include that those comments should say for the public record when 
they are submitted. So thank you all very much for your attend- 
ance here today and your concern about what is going on in the 
State and the country and it has been my pleasure to be here in 
Nevada with you and I do certainly hope to return. 

[Whereupon, at 1:10 p.m., the Subcommittee was adjourned.] 

[Additional material submitted for the record follows.] 
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Statement of Bill W. Upton, Placer Dome U.S. Inc. 

My name is Bill Upton. I am the Manager of Environmental Affairs for Placer 
Dome U.S. Inc. (PDUS). In this capacity, I have direct and oversight permitting re- 
sponsibilities for PDUS. Placer Dome U.S. Inc. operates three large gold mines in 
the United States (two in Nevada and one in Montana) and conducts extensive min- 
eral exploration throughout the west including Alaska. Our United States oper- 
ations employ a total of 955 people. We employ people in Nevada, Montana, Alaska 
and Kentucky. 

Placer Dome U.S. Inc. has a long history of permitting and operating on public 
land in Nevada and Montana. Our most recent permitting experience is the expan- 
sion of our existing mining operations. In Nevada, Cortez Gold Mines began oper- 
ations in 1969 and is located primarily on public land administered by the BLM and 
Bald Mountain Mine began operations in 1981 and is located exclusively on BLM 
administered lands. Our Golden Sunlight Mine in Montana began operations in 
1981 and is primarily located on private land but also operates on some BLM ad- 
ministered land. 

All of our operations are permitted under the requirements of 43 CFR 3809 and 
have undergone extensive environmental reviews pursuant to the National Environ- 
mental Policy Act (NEPA). Permitting under 3809 and NEPA has been ongoing at 
Cortez Gold Mines since 1990. The BLM completed their first Environmental Impact 
Statement for Cortez in 1993. Subsequent discoveries led to the permitting of our 
Crescent Pit and preparation of another EIS for our Pipeline Pit and No. 2 Mill Ex- 
pansion. The BLM is currently completing an Environmental Impact Statement for 
the most recent Cortez Plan of Operations, “The 1996 Amendment to the Pipeline 
Plan of Operations, for the South Pipeline Project,” which was submitted in Sep- 
tember 1996. 

In 1993 PDUS acquired the Alligator Ridge Mine, which was originally permitted 
under 3809 in 1981 by another operator, and merged it with our nearby Bald Moun- 
tain Mine operations which began commercial scale heap leaching operations in 
1985. The BLM completed an EIS for the expansion of Bald Mountain Mine in 1995 
and most recently permitted Bald Mountain’s LJ Ridge expansion. In 1993 Bald 
Mountain mine received the Nevada Governors Award for outstanding reclamation 
and just this year PDUS received the BLM National “Health of the Land Award” 
for our reclamation efforts conducted at the Alligator Ridge Mine. 

At Golden Sunlight in Montana initial mine development was permitted in 1981 
under the Montana Mining and Mineral Policy Act and the Montana Environmental 
Policy Act. In 1995 the mine submitted an application to expand operations and the 
Montana Department of Environmental Quality as the lead agency and the BLM 
as a cooperating agency are completing an EIS for the expansion. 

Nevada and Montana have primacy for permit programs required by the Resource 
Conservation and Recovery, Clean Water, and the Clean Air Acts. In addition both 
states have regulations requiring the reclamation of lands disturbed by mining. 
Each PDUS mining operation has obtained and must comply with the requirements 
of these various state and Federal permits as well. 

PDUS supports reasonable surface management and permitting regulations for 
our operations on both public and private lands. Based on our experience with per- 
mitting mining activities on public lands in two different states, we believe the cur- 
rent Federal permitting requirements adequately protect public lands and that any 
further Federal permitting requirements or regulation would be of little benefit and 
would only duplicate existing State programs and complicate the excellent State and 
Federal permitting and regulatory programs in these states. 

The remainder of my testimony will center on the BLM’s review of possible 
changes to their surface management regulations for mineral operations under 43 
CFR 3809. PDUS had the opportunity to tour several members of the BLM Task 
Force conducting this review at our Pipeline Project in April and at Golden Sunlight 
in early September. The Task Force saw first hand how many of the issues they 
are concerned with in 3809 are being managed effectively on the ground under their 
current regulations and the strong State and Federal regulatory programs in both 
states. 

For example at Cortez they saw Notice Level exploration drilling operations and 
the controls incorporated in these operations to prevent unnecessary and undue deg- 
radation. They walked over areas where similar activities had been conducted the 
season before and which had already been reclaimed and which were nearly indis- 
tinguishable from the adjacent undisturbed land. They saw the comparatively low 
density and intensity of disturbance typical of this activity. We explained to them 
how important Notice Level exploration is to our long term planning and survival, 
how it provides the opportunity to gain timely access to prospective areas to further 
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assess their mineral potential before investing the enormous amount of time and 
money required to permit Plan Level disturbance (greater than 5 acres) under 3809. 

At Golden Sunlight the details of their steep slope reclamation plan including a 
sophisticated soil cover, revegetation emphasizing the establishment of native plant 
species and comprehensive reclamation monitoring program were observed. The 
Task Force observed the importance of incorporating site specific conditions such as 
topography, soils and precipitation into the reclamation plan and how this had been 
accomplished through the existing State and Federal permitting program in Mon- 
tana. They also saw the distinct differences in site conditions between Golden Sun- 
light and Cortez. Unlike many other industries mining can only occur where the re- 
source is located. The contrast in site conditions between Golden Sunlight and Cor- 
tez and the resulting differences in their reclamation plans are a good example of 
why “one size fits all” performance standards would be inappropriate for hard rock 
mining given the wide variety of site conditions within which it can occur. 

Pit backfilling including the enormous expense in dollars and resources to accom- 
plish it, the potential adverse environmental impacts associated with it and the loss 
in potential mineable resources it would result in were discussed at both operations 
with the Task Force. The Task Force learned first hand how this issue was included 
in the alternative analysis during the permitting of both operations and therefore 
is already receiving detailed evaluation as part of existing State and Federal permit- 
ting requirements. 

Most importantly the Task Force saw how permitting and regulation of hard rock 
mining is being effectively coordinated with State Government in both Nevada and 
Montana. They saw how the permitting role of these States on issues concerning 
air quality and water quality and quantity is being coordinated with the BLM and 
effectively carried out in a manner protective of public lands. 

We took the opportunity while the Task Force was touring our mines to empha- 
size that while they were considering revisions to their 3809 regulations there were 
many other new or pending state and Federal regulatory proposals which individ- 
ually and collectively would have significant affect on our operations and our indus- 
try in general. The most important of these new and pending rulemakings include 
the following: EPA’s addition of hard rock mining to the list of industries covered 
by the Toxic Release Inventory requirements, new particulate standards for regu- 
lating dust, proposed regional haze regulations, efforts to possibly narrow or elimi- 
nate the Bevill Amendment, and proposed Hard Rock Mining Framework, and the 
new BLM bonding requirements. We urged the Task Force to consider these recent 
or pending regulatory changes as part of their review. 

In summary PDUS believes, as we showed and explained to the BLM 3809 Task 
Force, the existing 3809 regulations are working to protect public lands. As new and 
expanded mining methods and operations begin the current 3809 regulations com- 
plemented by strong state regulatory programs have provided for and will continue 
to provide for the adequate protection of public lands. Contrary to those who oppose 
mining or would support additional regulatory controls on our operations, we have 
not seen any evidence that additional regulation is warranted. The examples I’ve 
provided from our operations in Nevada and Montana are testimony to the fact that 
current regulations are comprehensive and when properly implemented in coordina- 
tion with state programs adequately protect public, as well as, private lands. 

I want to thank you for the opportunity to address this Committee and will do 
my best to answer any questions. 


Statement of Everett E. Gustin 

Madam Chairman, Honorable Members: 

Welcome to Elko. I sincerely appreciate your willingness to conduct this oversight 
hearing on this most vital issue. More importantly, that you are reaching out for 
constituent input is very encouraging. 

Having been involved in the mining industry in the Western United States for 
some twenty-seven years in several different capacities ranging from tramp miner 
to superintendent of mining at two large operations, to mine claim holder, to owner 
of an independent contracting business serving mining, I’ve been afforded many dif- 
ferent perspectives on the evolution of the regulatory regime and political and popu- 
list perceptions of the value of mining in modern day life in this country. 

But how these perceptions and attitudes interface with reality and legality is the 
subject at hand today. The current effort to rewrite through administrative fiat min- 
ing rules and regulations that have taken over one hundred and thirty years to 
evolve and be refined is at best, the height of bureaucratic arrogance and at worst, 
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a crude, misdirected and illegal power play that simply cannot be tolerated by Con- 
gress, the states, the courts or the people of this country. 

Stepping away from generalities and moving into specifics, I offer the following 
for your consideration: 

Why are we bringing forth words here today to our duly elected representatives 
asking them to rein in the activities of a government employee run wild? An ap- 
pointee within whose purported purview it is, to write the regulations, implement 
the rules, and review and adjudicate decisions concerning basic individual rights 
violate the separation of powers doctrine. The western United States “subject” of 
this medieval realm, who thought he owned the possessory title in mining, grazing, 
water or agricultural rights, and the rights to make improvements on such, is 
dragged through a kangaroo gathering called the court of administrative appeals, 
where the legislative, executive and judicial branches have been rolled into one easy 
instrument of rule without recourse. 

And what is the alleged mechanism justifying this complete bypass of our system 
of checks and balances and the separation of powers?: The proprietary interest of 
the Federal Government in 87 percent of the State of Nevada. The very Federal 
Government of whose mandates include fairness and equality between the States 
and of the Bill of Rights for our individual citizens. Where did we go wrong? How 
many people in the State of Nevada and the other western States are chained to 
the arbitrary rule of appointed and, anointed by some, administrative henchmen 
such as the Secretary of the Interior? A position now apparently on a historically 
increasing momentum with the inclination to assign itself police powers, ignore Fed- 
eral law attempting to regulate itself, i.e. the Administrative Procedures Act, and 
strip American Citizens of their Bill of Rights when engaging in activity out on the 
land that is purported to “belong to all of us.” 

Justice Scalia writing for the majority in the June 27, 1997, Supreme Court case 
Printz vs U.S., instructed us: “The separation of the two sovereign spheres is one 
of the Constitution’s structural protections of liberty. Just as the separation and 
independence of the coordinate branches of the Federal Government serve to pre- 
vent the accumulation of excessive power in any one branch, a healthy balance of 
power between the States and the Federal Government will reduce the risk of tyr- 
anny and abuse from either front.” 

To quote further: “In the compound republic of America, the power surrendered 
by the people is first divided between two distinct governments, and then the por- 
tion allotted to each subdivided among distinct and separate departments. Hence a 
double security arises to the rights of the people . . .” and “Federal commandeering 
of State governments is such a novel phenomenon that this Court’s first experience 
with it did not occur until the 1970’s when the E.P.A. promulgated regulations re- 
quiring states to prescribe auto emission testing . . . and on this issue, the Courts 
of Appeals for the Fourth and Ninth Circuits invalidated the regulations on statu- 
tory grounds in order to avoid what they perceived to be grave constitutional issues. 
The District of Columbia Circuit invalidated the regulations on both Constitutional 
and statutory grounds. After the Supreme Court granted certiorari to review statu- 
tory and constitutional validity of the regulation; the Government declined to defend 
them and instead rescinded some and conceded the invalidity of those that re- 
mained. . . .” 

And in conclusion, he wrote . . . 

“We held in New York that Congress cannot compel the States to enact or enforce 
a Federal regulatory program. Today we hold that Congress cannot circumvent that 
prohibition by conscripting that State’s officers directly. The Federal Government 
may neither issue directives requiring the States to address particular problems, nor 
command the States’ officers, or those of their political subdivisions, to administer 
or enforce a Federal regulatory program. It matters not whether policymaking is in- 
volved, and no case by case weighing of the burdens or benefits is necessary; such 
commands are fundamentally incompatible with our constitutional system of dual 
sovereignty. Accordingly, the judgment of the Court of Appeals for the Ninth Circuit 
is reversed.” 

I’m certain that the Honorable Members here today are familiar with and under- 
stand the intent of the court’s instruction. So, I ask you today, are Members of Con- 
gress ready to tackle this issue politically and legally or will the burden fall to the 
directly affected parties yet again? 

Mining is America’s financial backbone. The Mining Law is the last great vestige 
of acquiring proprietary interest by common law principle, mixing sweat with soil 
to earn equity. Mining has made America strong without subsidy. 

I’ve witnessed 70 percent of the mining claims be regulated and taxed out of busi- 
ness in the last several years. I’ve experienced a 40 percent reduction in my per- 
sonal business this year because of an illegal bonding rule implementation. Mining 
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has been under an escalating P.R. assault for the past several years. We try to re- 
spond with reason and logic and compliance and what does it get us? More assault, 
more restrictions. I’ve personally traveled to countless meetings, raised funds for 
lawsuits on behalf of mining, been personally harassed for becoming politically ac- 
tive and openly advocating for mining. Many others have made these and other sac- 
rifices, but we are losing the war. I encourage you to legislate, leverage funding and 
even litigate to bring this insanity to an abrupt halt. There is nothing to be gained 
by allowing the 3809 rewrite to advance as proposed, and everything to be lost. 

You have either heard or will hear from others today that the mining industry 
in Nevada does an excellent job under the current statutory framework. No notable 
shortcomings are evident. I assure you that an industry already suffering under fall- 
ing commodity prices, over-regulation, severely shaken stock market confidence and 
severely restricted access to prime exploration land will have no alternative but to 
look elsewhere. They will continue to take their money, expertise and many jobs 
with them. 

I understand the difficulties you face in Congress from a political and “numbers 
game” standpoint. Perhaps a challenge to this action on constitutional grounds 
would be more productive for us all. The Supreme Court seems to agree. 

The states are and can continue to be capable of enforcing regulations to ensure 
environmentally responsible mining activity. Please pave the way to allow that to 
happen. 

Thank you for the opportunity to present my views. 


Statement of Royce L. Hackwoeth, Chairman, Elko County Commission 

Madam Chairman and Subcommittee Members on Energy and Mineral Resources, 
I am Royce L. Hackworth, Chairman of the Elko County Commission and owner of 
Hackworth Drilling Inc. 

I want to welcome you to Elko the county seat of Elko County. I appreciate this 
Subcommittee coming to the people and area where the revision of the 3809 regula- 
tions will effect. It shows the mining industry, the residents of Elko County and the 
United States the willingness and concern you have in getting the facts on whether 
the BLM needs to rewrite the 3809 regulations. 

Elko County is 10,900,000 acres in size, yet only 28 percent of it is under private 
ownership. The other approximately 72 percent of the county is Public Lands under 
Federal Management. On the public lands in Elko County the mining industry does 
explore for and find many valuable mineral deposits, such as gold, silver, copper, 
barite bentonite and gypsum just to name a few. The mining industry creates many 
good paying jobs in the exploration of and development of these resources. On aver- 
age the industry pays in excess of $38,000 per year plus benefits in the jobs it cre- 
ates. The jobs that are created employ people with PhD’s all the way down to those 
who did not complete high school. The mining industry creates good paying jobs for 
men and women alike. These high paying jobs do not make their employees depend 
on state and Federal subsidized housing, food programs, health care programs to 
live the American Dream. In fact the industry and their employees pay teixes for 
those who depend upon state and Federal programs just to live. 

My concern is the change in attitude toward the mining industry by the Federal 
agencies by the implementation on undue or excessive regulations. What troubles 
me is the method and reasoning the BLM has used in deciding ehange the 3809 
regulations. I do not believe nor will I accept the Secretary of the Interior haviing 
the power to circumvent the NEPA process and Congress in changing the 3809 regu- 
lations. The BLM does not clearly define a purpose and need along with a definitive 
and specific proposed action for public scoping as NEPA regulations require that 
every EIS “briefly specify the underlying purpose and need to which the agency is 
responding in proposing the alternatives including the proposed actions.” 40 CFR 
1502.13. When the secretary makes a statement (in his letter of January 6, 1997) 
that “It is plainly no longer in the public interest to wait for Congress to enact legis- 
lation ...” I fear for the future of our country. Nor the framers of our Constitution 
or you as duly elected Members of Congress would or should believe that any Fed- 
eral agency could obtain or try to circumvent the powers given to Congress. The 
3809 regulations are not an impending emergency to our national security. So why 
should the Secretary be permitted not to follow the normal NEPA process or cir- 
cumvent Congressional wisdom. 

The Federal public land agencies cannot nor should not be given unlimited ability 
to create regulations without Congressional oversight. Let me give you a couple of 
examples of regulations run amuck by the Federal Land agencies in our county. 
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1. Here in Elko County, U.S. Forest Service employees of the Humboldt-Toiyabe 
National Forest, are protected by agency regulations that prohibit them from being 
subpoenaed to testify before a grand jury. A classic example of a employee being 
immune from the laws that every citizen of the United States has to abide by. 

2. Where logic does not work when it comes to Federal land managers just fol- 
lowing the regulations they are in charge of — Jarbidge Community Cemetery. Elko 
County in trying to obtain a one-acre addition to expand the current cemetery. The 
USES comes back to the county with a 20 year lease for the one acre parcel. The 
county is in a dilemma. We do not know whether to rename the cemetery the 
Jarbidge Community Time Share Cemetery or the Jarbidge-Lazarus Cemetery. 
With the current boldness of the Federal Land Agencies in creating new regulations, 
I feel they believe, they have been granted a higher power of authority. However, 
I do not believe they will be able to raise the dead every 20 years to renew their 
cemetery lease. 

3. This year the BLM enacted new bonding requirements for claim holders on the 
public lands without following the NEPA process correctly. This is just putting more 
nails in coffin for mining activity in the tJnited States. We have already seen a 70 
percent reduction in claim holders when the $100 holding fee per claim was enacted. 
By not encouraging people and companies to look for mineral discovery here at 
home we are driving the mining industry outside of our country with good paying 
jobs. 

I am here today as a County Commissioner asking you to please stop the BLM 
from enacting undue regulations on the mining industry. The current regulations 
are being handled by the states and current Federal law. Please use what ever 
power you have to curtail the Secretary of the Interior for not following the true 
NEPA process in creating regulations. Also, I am asking you to revoke the newly 
enacted BLM bonding regulation and have the bonding regulations go through a 
true NEPA process that defines the purpose and needs in the way the law intended 
it to be enacted. In the State of Nevada we have a comprehensive regulatory envi- 
ronment to protect the citizens and the lands in our state. 

I thank you for the opportunity to make this testimony. 


Statement of Zane Stanley Miles, Chief Deputy, Eureka County District 

Attorney 

Chairman Cubin and Members of the Subcommittee: 

My name is Zane Stanley Miles. I am a member of the Nevada State Bar, cur- 
rently serving as deputy district attorney of Eureka County, the leading county in 
the United States for the production of gold. I am here representing the district at- 
torney’s office and Eureka County. My office and Eureka County government are 
grateful to the Committee for its decision to come to Gold Country, U.S.A., to hear 
our comments on proposed revisions to hardrock mining regulations. 

My qualifications to give testimony before you today are based upon my extensive 
experience in and observing local government in Nevada, California, Colorado and 
Washington State. During the past 20 years I have served as a district attorney or 
deputy district attorney in three Nevada mining and ranching counties and as pub- 
lic defender for Elko County where we meet today. Previously, I was the editor of 
daily newspapers in four different states, including two dailies in Nevada, and 
served for some years as state editor and business editor of the old Nevada State 
Journal in Reno. I don’t consider myself an academic expert, but I do know from 
practical experience how local government works and should work. And I do know 
a lot about rural Nevada and its economy. 

There are many other persons scheduled to testify today who are far better quali- 
fied than I am to discuss technical mining matters. Therefore, our testimony will 
be concerned primarily with the LEGAL effects of the regulations proposed by the 
Department of the Interior. 

It is our belief that there are no legal benefits — and that there are substantial 
legal detriments — to be found in the proposed regulations. When subjected to a cost/ 
benefit analysis, the proposals fall short of providing any rationale for their adop- 
tion. The reasons for our belief are set forth below. 

I— THE MINING LAWS OF 1866 AND 1873 HAVE WORKED FOR 125 YEARS. 
TODAY, THE LAWS HAVE BEEN GUTTED BY INTERIOR’S BUREAUCRACY. 

Congress in 1866 and 1873 enacted legislation intended to further and encourage 
development and use of the mineral resources of the Western territories. Those Acts 
and other laws effectively severed mineral rights from the basic fee estate, and au- 
thorized the public to appropriate and develop the minerals. Some authorization 
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(patenting) was expressly spelled out in the statutes; the laws also generally recog- 
nized the Western laws and custom of prior appropriation to heneficial use 
(unpatented claims). 

Subject to bonanza and borrasca, hoom and bust, mining prospered in the West 
for a century. The majesty, the greatness of the Congressional scheme was that the 
Western mineral lodes were available to anyone willing to tramp the hills and look 
for color. The resources were not solely for big business, they benefited the little guy 
as well. 

For years and years the small miner and prospector could protect his interest in 
an unpatented claim by doing a small amount of “assessment work” each year. Thus 
he could hold onto a prospect until he could raise cash for development, or sell the 
claim to a larger mining company which had the financial resources to turn a claim 
into a property with a positive economic yield. In some cases it requires expenditure 
of millions, even billions, of dollars to convert a hole in the ground into a cash cow. 

A few years ago the bureaucrats in the Department of the Interior decided that 
“assessment work” was environmentally unsound. Instead, Interior decreed that an 
annual cash fee must be paid for every unpatented claim. The result of that ill-ad- 
vised decision was to drive the small, cash-starved miners and prospectors off their 
claims. They may have been able to finance the required assessment work each 
year, or do it themselves, but most of them could not come up with $200 or $100 
per year per claim. They were forced to forfeit claims, instead of waiting out eco- 
nomic conditions for the proper time to develop. 

Ironically, almost all of the forfeited claims in Nevada have been taken up by the 
big mining companies, the very companies that Secretary of Interior Babbitt claims 
are reaping unwarranted profits. I don’t agree with the Secretary’s analysis, and 
Eureka County is pleased as punch to be the host county for giant operations such 
as Barrick, Newmont and Homestake. We admire their ability to marshal the bil- 
lions of dollars in resources necessary to develop disseminated gold prospects. 

But it is a pity that the big operators no longer depend on the small miner and 
prospector to find mineral resources. And most of the blame for that is chargeable 
directly to Secretary Babbitt. 

Let me tell you a brief, illustrative story about former clients of mine. They’re 
dead now, and I won’t give you any names, although a lot of the people in this room 
will recognize the facts. The story actually is pretty well known in our area. 

He was a small miner and prospector all his life. He and his wife struggled, some- 
times in abject poverty. Things never came together for them, but they did stake 
some promising claims. They did the annual assessment work, often themselves 
with pick and shovel, to maintain possession. As time passed, she was incapacitated 
with advanced diabetes; he became deaf and his physical strength deteriorated. 

Finally, they were able to sell some 75 claims to one of the big mining companies 
in a deal that would have paid them millions over an eight-year span. Life had 
passed them by, however. They were able to buy a new car before he collapsed and 
died from a massive heart attack; she died not long after. 

I wish my clients had been able to enjoy more of the fruits of their labors, but 
at least they received some benefit. Remember, they were able to keep their claims 
because they could satisfy the assessment requirements with manual labor. Just a 
few years later, and they would have lost those 75 claims because they would not 
have had the money to pay the annual fees imposed by Secretary Babbitt. The big 
mining company which paid several million dollars for those claims could have sim- 
ply top-filed and waited until my clients forfeited, picking up the claims for next 
to nothing. Naturally, in light of management’s responsibility to the shareholders, 
it would have done so rather than paying my clients several million dollars. 

Perhaps Secretary Babbitt isn’t evil; maybe he is only an example of the doctrine 
of unintended consequences. But his policy of requiring annual fees instead of as- 
sessment work has deprived hundreds of small prospectors in Nevada, thousands 
throughout the West, of the benefit of their labors, of the prospect of riches. And 
that was done by bureaucratic fiat, not after considered, measured debate in Con- 
gress. 

The Mining Laws of 1866 and 1872 worked, and worked well, until the Depart- 
ment of the Interior came under the control of a group of well-intentioned but ill- 
informed Secretary and bureaucrats who have imposed adverse regulations without 
approval of Congress. It is up to the Congress of the United States to take back law- 
making power from the bureaucrats, and revest that precious authority in the elect- 
ed representatives of the people. 

There is a place, more than that, there is a need, in development of the mineral 
resources of the West for both the small prospector and the mega-corporation. Con- 
gress should insure that there is room for both. 
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II— STATE AND LOCAL GOVERNMENT ARE CAPABLE OF ENFORCING MIN- 
ING REGULATIONS; THERE IS NO NEED FOR EXTENSIVE FEDERAL AC- 
TION. 

Perhaps the most disturbing current trend in the Department of Interior is the 
apparent belief that only the bureaucracy in Washington, DC, knows what is best. 
The bureaucrats regularly ignore local government, just as they regularly ignore the 
Congress of the United States. It is appalling that Secretary Babbitt can declare 
that, since Congress has chosen not to act on some of his pet projects, that he’ll im- 
pose his beliefs anyhow by adoption of bureaucratic rules and regulations. 

On a state and local level, the State of Nevada and Nevada’s mining counties 
have an excellent record of commonsense enforcement of environmental and other 
controls on the mining industry. Our enforcement is thoughtful, unbiased, complete, 
effective, and accomplished with due regard for the benefits resulting from mineral 
development. 

From our viewpoint, certain things aren’t really worth worrying about. A good ex- 
ample is Secretary Babbitt’s new regulation which requires bonding for reclamation 
of areas of disturbance of only five acres. 

Nevada’s land area is 110,000 square miles, 640 acres per square mile. Perhaps 
a tenth of that area has mineral potential. Far less than a tenth of that tenth (1 
percent of our total area) ever will be subject to surface disturbance. Five-acre mine 
sites just don’t amount to much in the greater scheme of things. Imposing bonding 
requirements on five-acre sites simply serves to impoverish the small, cash-starved 
miner and prospector who is struggling to develop a prospect. 

However, if Congress in its wisdom were to decree that all environmental rules 
be applied to such small sites, the Nevada Division of Minerals and the local Dis- 
trict Attorneys would enforce the laws. We’ve done so in the past in other contexts. 
I know of important mines in Nevada which have been prosecuted by the local Dis- 
trict Attorney for violation of the Migratory Bird Act or the Endangered Species Act. 
Some of us may not think much of some of those laws, but as long as they are on 
the books, we’ll do our job. 

Generally, in Nevada, our Legislature has seen fit to authorize state agencies to 
contract with the Federal Government to enforce such laws. It’s part of our frontier 
heritage. If it has to be done, we’d rather do it ourselves. We still insist that the 
phrase, “I’m from the Federal Government and I’m here to help you”! is an 
oxymoron. So, our Nevada Division of Environmental Protection enforces Federal 
environmental law; our Division of Mines enforces Federal mining laws; our Depart- 
ment of Wildlife enforces Federal migratory bird laws and endangered species laws. 

And in all of those cases, the office of the local District Attorney is charged with 
the duty of prosecution after the state offices have completed their investigation of 
alleged irregularities. Only in very limited circumstances does our Nevada Attorney 
General have the authority to intervene in such matters. 

In Nevada, we believe that laws should be enforced by the political entity closest 
to the people, county government through its district attorneys. We believe that 
local enforcement is much more acceptable to the public than enforcement ema- 
nating from some bureaucrat’s office in Washington. The imposition of regulations 
AND the imposition of enforcement from above is antithetical to the American expe- 
rience. We don’t need national police forces. Unfortunately, in the past 30 years 
power-hungry Federal bureaucrats have moved in that direction. 

Our local District Attorneys prosecute even unpopular laws without fear of favor. 
An example: 

In one of Nevada’s mining counties a few years ago a couple of migratory birds 
managed to get inside the netting which a mine had erected to keep birds and ani- 
mals out of a cyanide-laden pond. The mining company had gone to considerable ex- 
pense to comply with the applicable Federal laws. The exploring birds died, of 
course. The Nevada Division of Wildlife investigated, and submitted the facts to the 
District Attorney. The District Attorney, although the decision certainly was un- 
popular with mining interests, prosecuted and obtained a very substantial fine in 
settlement. I believe it was $50,000, or $25,000 per bird. The exact amount isn’t im- 
portant. What is important is that the state and local authorities handled the mat- 
ter, expeditiously and efficiently, without any need for recourse to the Federal 
courts. 

If I can make any points to you today, it would be these two: 

(1) Congress must take its law-making powers more seriously, and sharply limit 
the power of unelected bureaucrats to make rules and regulations with the force of 
law, and 

(2) Where Federal laws, rules and regulations are needed. Congress should man- 
date that its laws be enforced by the states and local governments if the states and 
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local governments are willing so to do. Direct Federal enforcement is unnecessary 
unless states and counties refuse to act. That has not been the case in Nevada. 

Respectfully submitted by the EUREKA COUNTY DISTRICT ATTORNEY, Wil- 
liam E. Schaeffer, District Attorney 


Statement of Jack Blackwell, Deputy Regional Forester, Intermountain 
Region, USDA, Forest Service 

Madam Chairman and Members of the Subcommittee: 

Thank you for the opportunity to discuss the Forest Service’s hard rock mining 
program. 

For over 125 years, the mining industry has explored and developed locatable 
minerals underlying Federal lands, under provisions of the 1872 Mining Law. The 
Mining Law of 1872, and legislation since 1872, make public lands available for 
mineral development, allow private enterprise to develop and maintain an economi- 
cally sound and stable domestic mining industry, and provide for the orderly devel- 
opment of domestic mineral resources. 

Under Forest Service regulations, operators are required to reclaim lands to pre- 
vent or control damage to the environment so that existing problems with aban- 
doned mines are not compounded. 

Reclamation must be accomplished to protect other affected resources and mini- 
mize on-site and off-site damage, and to protect public safety. Before operations 
commence, the Forest Service in conjunction with operators, must establish and doc- 
ument in the plan of operations the reclamation standards for each site-specific ac- 
tivity. 

Currently, under USDA regulations, minerals are considered in the overall con- 
text of planning for all resources. We have made progress in the last few years in 
administering our regulations for locatable minerals, including more thorough docu- 
mentation and disclosure of effects of mineral activities under the National Environ- 
mental Policy Act. We strive to continually improve planning and administrative ac- 
tivities under statutory authority. 

Hard Rock Mining Permitting Process 

The Forest Service administers 5,000 to 6,000 plans of operation each year for 
hard rock mineral projects. The Intermountain Region, of which the Humboldt- 
Toiyabe National Forests are a part, has the heaviest minerals workload within the 
Forest Service. The Region administers about 2000 hard rock plans of operation per 
year. 

When we receive a mining proposal, it is analyzed to determine if a plan of oper- 
ations is necessary. If necessary, the plan is reviewed to determine if it contains the 
required information, what level of environmental analysis is needed, and if addi- 
tional time is required to review the plan of operations. Within thirty days of receipt 
of a plan of operations, the district ranger informs the operator of the status of tbe 
plan. 

Once all necessary information is provided, the environmental analysis is under- 
taken to analyze and disclose potential environment effects, and alternatives to the 
proposal. The plan of operations may be revised to include any additional items 
identified in the decision which were not in the original plan of operations. Once 
the plan is complete and a bond has been submitted for reclamation, the plan is 
approved. 

Generally, projects are processed expeditiously in cooperation with the mining 
companies. The Forest Service discusses the proposal with the company to deter- 
mine how the proposal can best meet the intent of the regulations. The Forest Serv- 
ice works with other Federal, state and local agencies to help coordinate the permit- 
ting process and avoid duplication. Memorandums of Understanding exist for pro- 
gram-wide coordination and are also developed for project-specific needs to facilitate 
this cooperation. 

When project applications are received, the Intermountain Region strives to proc- 
ess mining operation applications quickly to accommodate the company’s schedule, 
within the constraints of existing laws and regulations. For example, here in Elko 
County, the Jerritt Canyon Mine Expansion and DASH Project, both major under- 
takings, were permitted in less than 16 months. In contrast, a 1996 study commis- 
sioned by the Gold Institute found that the average time to permit a gold mine in 
the United States was in the range of 4 to 5 years. 

One shortcoming of the Forest Service’s permitting process for mining operations 
is our inability to meet consistently the timeframes specified in minerals regula- 
tions. The Forest Service is working hard to have these time frames work concur- 
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rently with other mandatory time frames, rather than sequentially. The Council on 
Environmental Quality is also working to remedy the problem of inconsistent time 
frames through its NEPA effectiveness study. 

Field units with the heaviest hard rock mining workloads have also been encour- 
aging a regulatory review and update for a number of other issues. Accordingly, we 
are examining possible modification of the surface-use regulations and have in- 
cluded this effort in the fiscal year 1997 plan of work, which will extend into fiscal 
year 1998. 

These regulations were first issued in 1974, and no substantive modifications 
have occurred since. They have provided the Forest Service and the mining commu- 
nity with the means of meeting their mutual environmental responsibilities to pro- 
tect the surface resources of National Forest System lands. They are intended to 
provide that protection without unreasonably inhibiting or restricting the activities 
of prospectors and miners. 

Current Status of Regulatory Review 

The Forest Service is examining changes to address shortcomings in the areas of 
occupancy, notices of intent, plans of operations, reclamation, and bonding. This ef- 
fort is being coordinated with the Bureau of Land Management’s review of its sur- 
face management regulations. The joint agency goal is to have regulations as con- 
sistent as possible. 

As we stated earlier, managing the surface resource effects of operations, much 
work remains to remediate the effects of historical operations which have been 
abandoned. The Forest Service, in cooperation with state and other agencies, is 
working to identify and correct these problems. 

This concludes my prepared testimony and I would be pleased to answer ques- 
tions you may have. 


Statement oe Jean Rivers-Council, Associate State Director, Nevada State 
Office, Bureau of Land Management 

Madam Chair and members of the Subcommittee. I appreciate the opportunity to 
appear here today to discuss the status of permitting hardrock mining operations 
on public lands managed by the Bureau of Land Management (BLM) in Nevada. 
The BLM regulates these operations pursuant to the general mining laws of the 
United States and the Federal Land Policy and Management Act. 

The State of Nevada is often called the Silver State. It became a state shortly 
after the discovery of the rich silver deposits of the Comstock Lode on the east side 
of the Sierra Nevada Mountains. Now, more than a century later, gold production 
in northern Nevada has eclipsed the silver production of the famous Comstock. 

It is important to note that proper management of minerals production is only one 
of many resource issues for the BLM in Nevada. About 67 percent of the total land 
in Nevada is managed by the BLM. In addition, BLM Nevada has recorded over 
756,000 mining claims of which 135,000 are still active (involving more than two 
million acres). More than half of all new claims filed annually with the BLM are 
recorded in Nevada. 

Today I would like to focus on one aspect of the BLM’s Nevada programs — the 
BLM’s work with the mining industry. Nevada is the largest producer of gold and 
silver in the United States. About 67 percent of gold production in the Nation is 
from Nevada. That amounts to over seven million ounces per year. It can be said 
that the modern gold rush started in Nevada. Public lands have played a significant 
role in mineral development in Nevada. They continue to do so. 

Processing Trends 

To meet the needs of industry during this rush, the BLM and other regulatory 
agencies have worked intensively to reduce the time required to process notices and 
plans of operations. In the late 1980’s, the time required to review and approve 
plans of operations and environmental impact statements was measured in years. 
The BLM recognized the pace of processing those plans was unacceptable. We ad- 
dressed our process and improved it. In the last 2 years the BLM has developed 
more consistent and predictable technical guidelines. In several areas the agency 
has taken management steps to improve the quality and timeliness of review. Even 
with more complex plans of operation today, we have decreased review time. Some 
reviews of major plans of operations and environmental impact statements in Ne- 
vada take only twelve to fifteen months. 

In coordination with agencies of the State of Nevada, the BLM is now processing 
13 major new mining projects, mine expansions, and environmental impact state- 
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merits. There are about 2,300 active existing notices of operations and 335 open 
plans of operations on the public lands managed by the BLM in Nevada. 

Regulatory Framework 

The basic Federal regulations under which we operate are found in 43 CFR Part 
3800. One provision of these regulations relates to smaller exploration and mining 
operations on public lands. These are operations which cause a cumulative surface 
disturbance of five acres or less. These operators are required to notify the BLM at 
least 15 calendar days before commencing operations. 

The regulations are different for exploration and mining projects on public lands 
managed by the BLM that exceed five acres of disturbance. These operators must 
have a plan of operation analyzed and approved by the BLM. As a Federal agency, 
the BLM has a regulatory responsibility to assure that all Federal laws and regula- 
tions are met. The agency must properly analyze the information and impacts con- 
cerning any proposed operation. It has a responsibility to disclose information on 
mining operations to the public, as the ultimate owners of the land. 

When the BLM processes exploration and mine plans and notices of operations, 
it must follow numerous Federal laws. These include the National Environmental 
Policy Act; National Historic Preservation Act; Endangered Species Act; Native 
American Graves Protection and Repatriation Act; American Indian Religious Free- 
dom Act; Migratory Bird Treaty Act; the Federal Land Policy and Management Act; 
and the various statutes which make up the General Mining Law. 

Changes affecting Processing Time 

As I noted earlier, development of mineral resources in Nevada has grown rapidly 
in recent years. Nevada production has escalated from about a half million ounces 
of gold per year in 1981 to over seven million ounces in 1997. A large percentage 
of that production occurred on America’s public lands. New production activity has 
shifted away from mining in shallow pits with simple leach grade oxide ores. To- 
day’s production comes from huge, deep open pits. Some of it also comes from under- 
ground mining. Some mines are producing gold from more than 1,200 feet below the 
surface. Furthermore, the ores produced today possess a far more complex chemistry 
and more expensive and challenging to process than those mined in the past. 

In many of the valleys of Nevada, the ore lies below the water table. In the 1980’s, 
these mines dewatered at an initial rate of 7,000 to 8,000 gallons per minute. To 
keep today’s mines dry, water must be pumped at rates exceeding 30,000 to 50,000 
gallons per minute. 

To provide scientific data to support future Federal and State permitting and en- 
vironmental activities, the U.S. Geological Survey (USGS) is working as the lead 
agency with the Nevada Department of Conservation and Natural Resources on a 
water resource study of the cumulative impacts of mining in the Humboldt River 
Basin. Major funding has been provided by Barrick Goldstrike and Santa Fe Pacific 
Gold Companies (now a part of Newmont Mining Corporation). 

Major mining corporations have also come forward as working participants in the 
permitting process. They have voluntarily and willingly funded third party contracts 
to prepare National Environmental Policy Act documentation. Their willingness to 
work with the system, and to pay a fair share of the cost, has been crucial in reduc- 
ing the length of the permitting process. 

Good neighbors, cooperation 

As I mentioned at the outset, the BLM has responsibility for a major part of the 
land in Nevada. This agency works hard to be a good neighbor. One way we do that 
is to work with the State in the mineral exploration and mine permitting program. 
The BLM has reached some major agreements with the State of Nevada, including 
two with the Nevada Department of Conservation and Natural Resources. 

The first involved development of a program with the Department’s Division of 
Environmental Protection for review of exploration and mining plans, reclamation 
bonding, inspections and reclamation requirements. Today there is a joint review 
process in Nevada.Under a memorandum of understanding with the State Division 
of Environmental Protection, we jointly hold over $375 million in reclamation bonds 
and sureties for exploration and mining operations on public lands. 

•As part of this agreement, the State of Nevada, through fees paid by industry 
and allocated by legislation, has created a BLM-State mine permitting liaison 
position. This person works to resolve mutual concerns regarding permitting. 
Mining applicants benefit from the efficiency of this joint operation. 

Under a second agreement, the BLM and the Nevada Division of Wildlife are co- 
operating in developing wildlife protection requirements, especially for tailings 
ponds and other mine ponds which contain chemicals used in mining operations. 
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The BLM also works closely with the Nevada Division of Minerals regarding re- 
mediation of abandoned mine hazards. Mining has occurred in Nevada for more 
than 140 years. During that time many prospectors and miners abandoned sites 
without cleaning them up. The State is helping us with this problem. Last year 
more than a hundred hazardous mine sites were identified and secured by the state. 
The Division of Minerals works with the mineral industry and the counties to make 
lands managed by the BLM safe once more. 

The BLM has and will continue to practice and use the best science to address 
any new emerging issues. This can be achieved only through cooperation with the 
State and with industry. I have already mentioned the joint USGS-Nevada study 
of the Humboldt River Basin. The mutual goal is to provide more consistency and 
better predictability in the process. The results include some points in which we can 
all take pride. Let me list some of the products of this collaboration between the 
State, industry and Federal agencies. 

• Comprehensive mine revegetation guidelines and standards. 

•Consistent water data analysis guidelines for mine plans and environmental 
documentation. 

• Guidelines for ecological risk assessment. 

•Statewide guidance on how to address cumulative impacts in environmental 
impact statements. 

Challenges 

The BLM’s hardrock mining surface regulations date back to 1981. Recent up- 
dates have included use and occupancy rules, an acid mine drainage policy, and 
hardrock bonding regulations. Secretary Babbitt in January of this year directed the 
BLM to form a 3809 task force which would address shortcomings in the current 
surface regulations, incorporate BLM policies which were developed to supplement 
the existing regulations, and meet BLM’s strategic plan of incorporating “stand- 
ards.” The task force has embarked on a scheduled two year effort to update the 
3809 regulations. Issues to be addressed include eliminating or modifying the 5-acre 
threshold for notices, revising the definition of unnecessary or undue degradation, 
expanding environmental and reclamation requirements, and clarifying casual use. 
Scoping meetings were held this spring throughout the country. We will be releasing 
to the public summaries of the comments at the scoping meetings. 

During your stay here in Elko I am sure you have observed that this is a vital, 
growing city with a strong economy. The employees of the BLM in Nevada are 
aware of the important role we play in maintaining this healthy, growing economy. 
During the past decade technological advances in the mining industry have allowed 
the region’s gold mines to create this expansion. The BLM has kept up with those 
advances. We have reduced the time required to permit development of these mines 
on public land. At the same time, we have learned how to address complex, com- 
prehensive plans for mines that are on a scale not imagined twenty years ago. 

This concludes my statement. I will be pleased to answer any questions you may 
have. 


Statement of Hon. Mike Franzoia, Mayor, 

Congresswoman Cubin and Congressman Gibbons 

I would like to thank you for providing me the opportunity to address you and 
personally welcome you to our great City. 

You are here today to listen to testimony regarding the mining industry. As a cit- 
izen of this City for the past 17 years, I would like to share with you the impact 
we have experienced from mining. All of this I’ve witnessed first hand. 

Elko continues to be a growing, thriving community. In 1980, our population was 
less than 10,000. We now have a population that approximates 19,000 and are pro- 
jected to reach a population of nearly 31,000 in the next 16 years. Initially, this 
growth presented impact challenges to our high quality of life. But through these 
challenges, the community began receiving many things that we otherwise may 
have waited for, or perhaps, would never have realized. 

Growth has been good for Elko, and the mining industry has played a role in our 
success. Let me give you a few examples: 

•To bring new families in to the area, the mining industry invested in perma- 
nent, quality housing developments. This moved Elko away from being a “boom” 
town in the traditional sense. The traditional “boom” town is one that grows 
temporarily, then upon industry down turn, literally moves out. The permanent 
investment into Elko by the mining industry insures long-term community sus- 
tainability. 
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• Investment by the mining industry into our recreational facilities enables us 
to offer activities to citizens and visitors of all ages. Donations in cash and serv- 
ices to recreational projects include equipment, parks, sports fields, and a ski 
facility. 

•Access to cultural activities and events have improved for all of us. Our mu- 
seum is in the middle of a major expansion, the Western Folklife Center is a 
major attraction for citizens and visitor alike, and the Great Basin College now 
has a theater where we can enjoy a variety of entertaining performances. All 
of these are benefactors of the generosity of the mining industry. 

• Education has been enhanced in Elko. What was once known as the Northern 
Nevada Community College is now Great Basin College. This fine institution of- 
fers education and training in a wide variety of fields, including mining tech- 
nology. And we are all watching for this institution to become a 4 year college 
in the near future. The mining industry and its employee’s have been great sup- 
porters of our college as well as our public school system. A new junior high 
is now in use in the Spring Creek area thanks to the mining industry’s major 
contribution to the project. 

We are glad this industry has impacted our community — it has been a positive 
impact on our quality of life. Legislation and regulation that harm mining is cer- 
tainly not in the best interest of this community. 

Thank you for providing the time to me to share the excitement I feel about this 
City and the wonderful things we have to celebrate — much of it a result of our min- 
ing industry neighbors. 
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TESTIMONY OF MARTIN JONES 
NEWMONT GOLD COMPANY 

BEFORE THE RESOURCES COMMITTEE OP 
U.S. HOUSE OF REPRESENTATIVES 

HEARING ON BLM 3809 REGULATIONS 
Elko, Nevada 
September 22, 1997 

My name is Martin Jones, and I am Senior Manager of Nevada 
Environmental Compliance for Newmont Gold Company. In that 
capacity, I am responsible for overseeing compliance by Newmont 
Gold's Nevada operations with all federal, state and local 
environmental laws, including laws relating to exploration, 
permitting, operations, closure, and reclamation. 

Newmont Gold is the largest gold producer in North America. 
Since 1965, Newmont Gold has engaged in the raining and 
beneficiation of precious metals-bearing ores in the Carlin Trend 
of north-central Nevada, which includes portions of Elko and 
Eureka Counties. Newmont Gold 's domestic operations today 
remain centered in northern Nevada in Elko, Eureka, Lander and 
Humboldt counties. 

In the last IS years, the U.S. gold mining industry has 
emerged as a world-class, internationally competitive industry, 
and it has accomplished this without the need for government 
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loans, subsidies, bailouts, or teix breaks. In fact, gold mining 
companies in most cases themselves have paid for the 
infrastructure necessary to support their operations by building 
roads and power lines and contributing to the costs of schools, 
hospitals, municipal water and waste facilities, and employee 
housing. The industry has done all this during a time when 
environmental regulations have been increasing and the need to 
protect the environment has been a primary focus. And, it has 
done all this while paying its employees wages that are higher 
than any other segment of American workers. 

Over two-thirds of the nation's gold production takes place 
in the State of Nevada. According to a recent publication, gold 
mining generates over 51,000 jobs in Nevada and precious metals 
producers paid over $141 million in Nevada state and local taxes 
in 1995.1^ 

Newmont Gold and other mining companies work hard to ensure 
that their operations on public and private lands are conducted 
in an environmentally responsible manner and in accord with all 
applicable state and federal regulatory programs. These programs 
are numerous, and are reviewed by many different agencies. 


^ Dobra, The U.S. Gold Ind ustry 1996 5, 7 (Univ. of Nevada 
1997) . 
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including the Nevada Divisions of Environmental Protection, Water 
Resources and Wildlife, the U.S. Environmental Protection Agency, 
the U.S. Fish and Wildlife Service, the Army Corp of Engineers, 
and the Bureau of Land Management. We also recognize our 
obligation to properly close and reclaim raining sites after their 
useful life. In 1995, Newmont Gold was honored with the 
prestigious Nevada Governor's Reclamation Award for its work in 
conjunction with local ranchers and BLM to create and improve 
nearly 2,000 acres of riparian habitat, 82 miles of stream 
channels, and over 40,000 acres of upland watershed located on 
both private and public lands. Moreover, in the late 1980s, 
Newmont Gold worked closely with representatives of the Nevada 
Mining Association, Nevada Division of Environmental Protection 
and the Sierra Club to develop a consensus state reclamation 
program that would fully protect public lands and the 
environment . Nevada ' s hardrock regulatory programs are 
considered by many in industry and the regulatory community (**'* 
comment of "by EPA" that you want scratched right here can be 
documented per Mary Beth. You might want to talk to her about 
leaving it in. 202-628-0005) to be the best in the country. 

In my testimony today, I will focus on the Bureau of Land 
Management regulations applicable to hardrock mining on public 



76 


- 4 - 

lands, known as the 3809 regulations. As I will discuss, these 
regulations -- the basic substance of which have been in place 
since 1980 -- have proved more than adequate to protect public 
lands in Nevada and elsewhere from undue degradation. Despite 
the rhetoric of critics of the mining industry, Newmont Gold has 
not seen any evidence indicating that these regulations have led 
to significant problems or that regulatory changes are necessary. 
This is especially true for States, like Nevada, that have 
comprehensive environmental, mining and reclamation regulatory 
programs in place that apply to hardrock mining operations on 
public as well as private lands. 

BLM itself not long ago rejected calls to markedly revamp 
the 3809 program. In 1992, the Agency conducted a comprehensive 
review of the 3809 regulations and concluded that the centerpiece 
of the 3809 program, a rule that prohibits unnecessary or undue 
degradation of the public lands, was fully adequate. Similarly, 
the Western Governors' Association recently has concluded that 
there is no need to change the existing 3809 regulatory program. 

As the Committee is no doubt aware, notwithstanding the 
conclusions in BLM's 1992 study. Secretary of the Interior 
Babbitt last spring appointed a Task Force to review the 3809 
regulations and propose revisions, including revisions that would 
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impose prescriptive and inflexible nationwide standards on the 
industry. In connection with the Task Force's efforts, Newmont 
Gold in June 1997 submitted extensive comments addressing the 
3809 program and the lack of any need for the types of proposed 
changes contemplated by the Secretary. I ask that these comments 
be made part of the record of these proceedings, and I will very 
briefly summarize them for Committee. 

Under the existing 3809 program, persons wishing to engage 
in mining on public lands must submit a plan of operations for 
approval by BLM. The plan must include detailed and protective 
design, operating, and reclamation standards to which the 
operation will conform and that are appropriate for the mine in 
question. Before approving the plan, BLM undertakes a 
comprehensive assessment of all potential environmental impacts; 
and, if any are found, the plan of operations is modified as 
appropriate. 

In addition to complying with the approved plan of 
operations, operators must comply with all federal and state 
environmental laws and regulations. For example, operations in 
Nevada must comply with, among other things, the detailed design, 
operating, and performance standards (including technology-based 
standards) imposed by Nevada's mining, reclamation, and wildlife 
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protection regulatory programs -- programs that have been praised 
as the most advanced and corrprehensive state programs in the 
country because they ensure that the design and operation of each 
facility is appropriate for the physical, geological and 
hydrogeological conditions at each site. 

The approach taken in the existing 3809 regulations has 
proved effective in protecting the public lands, without imposing 
unnecessary and infeasible requirements upon the industry. 
Tailoring operations and reclamation plans to site-specific 
conditions is essential to the continued viability of the 
industry. Hardrock mining involves many different minerals and 
mining and benef iciation techniques, and occurs in widely varying 
climatic and geologic settings. The appropriateness, cost, and 
feasibility of particular environmental or reclamation measures 
vary accordingly. And, unlike other industrial sites, operators 
cannot locate their mining sites in settings where compliance 
with "national” design standards might be feasible; mining can 
only take place where the minerals are located. For these 
reasons, a host of authorities, including the National Academy of 
Sciences, EPA, and the Western Governors' Association, have 
recognized that site-specific flexibility is an absolute 
necessity for regulations affecting hardrock mining. 



79 


- 7 - 

In addition, by incorporating environmental regulations of 
the States and EPA into the 3809 program (rather than adopting a 
competing environmental regulatory program) , ensures that the 
public lands are fully protected without subjecting operators to 
dual, and potentially inconsistent, environmental regulatory 
regimes. Moreover, as the state and EPA regulations evolve to 
address new issues, the BLM regulations automatically evolve in 
tandem. 

In conclusion, Newmont Gold believes that the 3809 program 
has worked well to protect public health, the environment, and 
public lands, including those in Nevada -- a conclusion shared by 
the Western Governors' Association. Despite their assertions to 
the contrary, environmental groups have failed to identify any 
but a small number of isolated instances where raining operations 
on the public lands subject to modem environmental programs 
(including the 3809 program) have led to significant 
environmental problems that could have been avoided by more 
prescriptive national standards. Instead, critics of the 
industry focus on the environmental problems existing at historic 
sites, where mining occurred long before the advent of the 3809 
regulations. In Newmont Gold's view, the current regulatory 
scheme should not be altered unless BLM can show that significant 
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real-world problems exist that are not, and cannot be, addressed 
under the existing program. Certainly no such showing has been 
-- or in our view could be -- made with respect to public lands 
located in Nevada. 

I thank you for the opportunity to address this Committee, 
and I will do my best to answer any questions you may have. 
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BEFORE THE 

UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


Intent to Prepare an ) 

Environmental Impact Statement ) 

For Revision of Surface ) 

Management Regulations at ) 

43 C.F.R. Part 3809 ) 

) 

62 Fed. Reg. 16177 (April 4, 1997) ) 


nomnmTB OP WBWMOOT GOLD COKPAMY 

Nevmiont Gold Company ("Newmont Gold") welcomes this 
opportunity to submit comments with respect to the Bureau of Land 
Management's April 4, 1997 Notice of Intent ("NOI") to prepare an 
environmental impact statement ("EIS") for the revision of the 
surface management regulations codified at 43 C.F.R. Part 3809. 
See 62 Fed. Reg. 16177 et sea. 

Newmont Gold, the largest gold producer in North America, 
engages in the exploration, mining, and benef iciation of gold 
ores on both public and private lands in several of the western 
States, including Nevada, Alaska, and California. The vast 
majority of the Company's operations are in the State of Nevada. 

Newmont Gold's operations have long been subject to a broad 
array of environmental and reclamation laws, regulations, and 
permit programs administered by a number of State and federal 
regulatory agencies. These agencies include the Nevada Divisions 
of Environmental Protection, Water Resources, and Wildlife, the 
U.S. Environmental Protection Agency, the Army Corps of 
Engineers, the U.S. Fish and Wildlife Service, and, of course. 
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BLM. Newmont Gold has a solid record of compliance with 
environmental and reclamation requirements, and it expends 
substantial resources to ensure that its operations are 
protective of human health, wildlife, the environment, and the 
public lands. Indeed, in 1995, Mewmont Gold was honored with the 
prestigious Nevada Governor's Reclamation Award for its work in 
conjunction with local ranchers and BLM to create and improve 
nearly 2,000 acres of riparian habitat, 82 miles of stream 
channels, and over 40,000 acres of upland watershed located on 
both private and public lands. 

Newmont Gold is also committed to working cooperatively with 
governmental authorities in connection with the development and 
revision of reasonable regulatory programs applicable to the 
mining industry. In the late 1980s, Newmont Gold worked closely 
with representatives of the Nevada Division of Environmental 
Protection ("NDEP") and the sierra club to develop a State 
reclamation program that would fully protect lands and the 
environment without imposing unnecessary or undue burdens on 
mining companies. The resulting regulatory program, which was 
adopted by NDEP in 1990,' is considered by many in industry to be 
the best state reclamation program in the country. This program 
is, of course, applicable to hardrock mining operations on BLM 
lands in Nevada.' 

' See Nevada Administrative Code ("NAC") S 519.010 et sea ,. 

'see 43 C.F.R. S 3809.3-1; Kleppe v. WeW We^tica, 426 U.S. 
529, 543 (1976); California Coastal comn'n v. Granite ROCk CQ. , 

(continued. . . ) 
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Consistent with its past actions, Newiiont Gold wishes to 
cooperate with BUI in connection with the current initiative to 
review the Part 3809 regulations. As we have indicated in 
meetings and conversations with members of the BUI 3809 Task 
Force, the Company believes that any revision to the regulations 
will result in a better and more widely accepted regulatory work 
product if accomplished through a collaborative process. 

This does not mean that Newmont Gold believes there is a 
need at this time to revise the 3809 regulations. To the 
contrary, as we discuss in Part III below, at least in Nevada — 
where operators are subject to comprehensive State and BUI 
environmental and reclamation requirements and where, 
accordingly, damage incidents have been few and largely minor — 
the current 3809 program is fully adequate to protect hiiman 
health, the environment, and the public lands. Nonetheless, we 
wish to maintain a continuing dialogue with BUI and the 
environmental community to better understand their concerns and 
to assist in the development of reasonable regulatory revisions 
that address any legitimate concerns. 

These written comments are submitted as part of what we hope 
will be such a collaborative effort. They address both the 
scoping and the substantive issues raised in the April 4 KOI. We 
first address, in Part I of our comments, the procedures BUI has 


- { . . . continued) 

480 U.S. 572, 580 (1987); Memorandum of Understanding Between 
Nevada Division of Environmental Protection i USDA Forest Service 
& USDI Bur eau of Land Management (1990). 
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established to obtain public input into the EIS process. As we 
discuss, because BLM did not set forth a specific regulatory 
proposal in the NOI, we are significantly handicapped in our 
ability to provide meaningful scoping comments. To address this 
concern, we urge that, once BLM formulates a more concrete 
proposal, it reopen the public comment period prior to embarking 
upon the arduous task of preparing a draft EIS. 

In Part II, we describe the four primary principles that 
should guide BLM's 3809 regulatory initiative. As we discuss, 
any ultimate regulatory revisions must (a) be necessary to 
ameliorate significant real-world problems that are not being 
addressed by existing State and federal laws; (b) be consistent 
with and largely incorporate State regulations; (o) contain 
flexible requirements that can be tailored to fit the precise 
situation at each given mine site; and (d) not impose 
unreasonable economic, administrative, or compliance burdens on 
operators. In Part III, we then show that there is in fact no 
need for regulatory revisions in states like Nevada that already 
have comprehensive environmental and reclamation regulations 
applicable to operations on the public lands. 

Parts IV through VII of our comments deal with the four 
substantive issues raised in the April 4 NOI: notice-level 
operations; technology-based standards; performance standards; 
and coordination with State programs. As we discuss in those 
Parts, we are very concerned with BLM's suggestions that the 
current regulations relating to notice-level exploration 
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operations should be eliminated and that technology-based 
standards and performance standards mandating the "means and 
methods" of attaining outcomes (such as a backfilling 
requirement) should be considered. It is unnecessary and 
inappropriate to preclude notice-level exploration activities, 
given that by their very nature they cause nominal surface 
disturbance and that they are subject to substantial reclamation 
and bonding requirements. Uniform technology-based and 
performance standards are similarly inappropriate, given the 
diversity of minerals and mining techniques and hydrogeologic and 
climatic settings present in the hard rock mining industry — a 
fact that has been recognized by the National Academy of 
Sciences, EPA, and the Western Governors' Association. 

Finally, in Parts VIII and IX, we discuss various 
alternatives that BLM should consider in connection with 
preparation of the draft EIS and the impacts that should be 
evaluated with respect to all such alternatives. Among other 
things, we urge that BLM carefully consider the "no action" 
alternative, the alternative of retaining the current 3809 
program but increasing BLM resources, and an alternative pursuant 
to which BLM defers to the regulations of States and other 
federal agencies, at least in states like Nevada that have 
comprehensive environmental and reclamation regulatory programs. 
We also urge that, in connection with evaluating alternatives, 

BIM carefully consider the many impacts to exploration and 
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mineral production, as well as to local and regional economies, 
that could result from a change in the 3809 regulations. 

We now turn to a more detailed discussion of each of these 
points. 

I. vm Must Ensure Adequate Public Input into 
Xhe BIS Process 

Before addressing the substantive matters raised in the 
April 4 NOI, we wish to comment upon the procedures BLM has 
established to obtain public input into the EIS process. As we 
stated at the recent public hearings,’ Hewmont Gold is somewhat 
handicapped in its ability at this time to provide useful and 
comprehensive written comments to BLM. The reason is that the 
NOI does not set forth in detail the regulatory proposal, or 
alternative proposals, that BLM will investigate as part of the 
EIS process. Although it mentions certain types of regulatory 
concerns that may be considered by the 3809 Task Force (such as 
whether to impose Best Available Technology ("BAT") requirements 
or performance standards) , the NOI does not sufficiently flesh 
out those concerns to apprise the industry and the public of 
specific regulatory proposals or the underlying regulatory 
deficiencies (if any) that led BLM to consider such proposals. 

The NOI thus does not meet applicable EIS regulations.' 

'Newmont Gold representatives participated in the NOI public 
hearings held in Spokane (May 13), Golden (May 13), Fairbanks 
(May 15), Reno (Hay 20), and Washington, D.C. (May 22). 

'see 40 C.F.R. S 1508.22(a) (a Notice of Intent must 

(continued. . . ) 
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More importantly, it is difficult for Newmont Gold to set 
forth meaningful alternatives or impacts to be considered in the 
EIS process since we do not know what BLM has in mind or why or 
how BLM believes the current 3809 program has failed. Similarly, 
as we discuss in more detail in later sections of these comments, 
we find it difficult to address the need for, or appropriateness 
of, BAT or performance standards, since we do not fully 
understand what BLM means by these concepts. 

To address these concerns, we strongly urge that, if and 
when BLM has formulated a more concrete proposal or proposals for 
revision of the 3809 regulations, it issue a revised NOI, reopen 
the written comment period, and possibly hold additional public 
hearings before embarking on the arduous and expensive task of 
preparing a draft EIS. This will allow the public more 
meaningfully to suggest impacts and alternatives that should be 
assessed in the EIS process. Given the potential significance of 
3809 regulatory revisions, any minor delay in the EIS process 
thereby occasioned would certainly be outweighed by the increased 
input that will be available to guide the Agency in connection 
with preparation of the EIS. 


' ( . . . continued) 

"[d]escribe the proposed action and possible alternatives"). 
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II. Four Prlnciplos Should Guide BLM's 3809 
Regulatory initiative 

Newmont Gold believes strongly that any ultimate revision to 
the 3809 regulations must satisfy four overall principles if it 
is to result in a successful and workable regulatory program. 
These principles are: necessity, consistency with State 
regulations, site-specific flexibility, and reasonableness. As 
such, in connection with the EIS process, BLM must assess any 
proposals or alternatives against these criteria; and it should 
reject any proposal that fails to satisfy any of them. 

1. Hfififisaity. Newmont Gold and other operators are 
already subject to myriad State and federal environmental and 
reclamation regulatory programs designed to protect human health, 
the environment, wildlife, and the public lands. One such 
program is the current 3809 regulations, which have been in 
effect for 16 years and with which operators are intimately 
familiar. BLM should not adopt regulatory revisions, and thereby 
require operators to incur additional expense learning and 
complying with a new regulatory program, unless there is an 
identifiable and significant environmental need to do so. As we 
discuss in Part III below, this means that before imposing any 
new or different requirements, BLM must first satisfy itself that 
significant real world problems exist that are not, and cannot 
be, addressed under existing State and federal requirements. 



93 


- 9 - 

2. gonsi R-hennv With Sfcate PeauTations . Any ultimate 
regulatory revisions must also be consistent with, and (to the 
extent possible) Incorporate by reference, State laws and 
regulations . 

Many operators (including Hewmont Gold) engage in 
exploration and mining activities on mixed public and private 
sites. An administrative nightmare could result were such 
operators required to comply with different — not to mention 
inconsistent — regulations at the same overall site, depending 
on whether any given activity or facility at the site was on the 
public (as opposed to private) portion of the land. Indeed, if 
the regulations were inconsistent, it might ]3e impossible to 
achieve compliance with both of them. 

Even where operations are not conducted on mixed lands, 
however, differing State and BLM regulatory programs present 
problems. Where differences exist. Company personnel have to 
learn and apply differing standards to different sites within the 
same State, depending on whether they are on public or private 
lands. BLM should thus strive to ensure that any revised 3809 
program Incorporates State standards and that the program is 
consistent with the State programs. 

3. Site-Specific Flexibility. Any regulatory program 
ultimately adopted by BLM also must recognize the diversity that 
exists among hardroc)c mining operations in different regions. 
States, and even different locations within the same State, and 
consequently must contain flexible requirements that can be 
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tailored to fit the precise situation present at each given mine 
site. 

The hardrock mining industry encompasses a large number of 
different minerals and mining and beneficiation techniques, and 
takes place in widely varying hydrogeologic and climatic 
settings. The appropriateness, cost, and feasibility of 
particular environmental protection or reclamation measures vary 
depending upon such site-specific factors as elevation, soil 
type, geology, directional exposure, depth to groundwater, 
distance to surface water, precipitation levels, nearby land 
uses, and mineral Involved. Vfhat is feasible and appropriate at 
one site may be infeasible at another site located only miles 
away. Moreover, unlike other industries, hardrock mining 
operators cannot voluntarily locate their facilities in a setting 
where compliance with "national" regulatory requirements might be 
feasible and reasonable. Mining must occur where the minerals 
are located. 

As a result, "one size fits all" national or regional design 
and operating standards, or uniform technology standards, are not 
appropriate for the hardrock mining industry. This fact was 
acknowledged by the National Academy of Sciences in its 1979 
report relating to the surface mining of non-coal minerals.* The 
Academy concluded that, in the case of hardrock minerals, "the 


*See National Academy of Sciences/National Research Council, 
surface Minina of Mon-coal Minerals: — A Study of Minera l M i n i ng 
from the Perspecti-vc of the Surface M i n i ng Control and 

Reclamation Act of 19.77 1 (1979). 
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particular conditions of each non-coal mining operation" must be 
taken into account when imposing reclamation objectives/ 

The U.S. Environmental Protection Agency reached the same 
conclusion in connection with its efforts, in the early 1990s, to 
develop a program under Subtitle D of the Resource Conservation 
and Recovery Act ("RCRA") for the management of mining and 
benef iciation wastes. In its draft "Strawman" regulatory 
proposals, and at meetings of a Mine Waste Policy Dialogue 
Committee established under the Federal Advisory Committee Act, 

EPA (as well as representatives from the States and the federal 
land management agencies) , concurred with industry representatives 
that any such program had to allow for State flexibility to 
Impose standards best suited to the types of mines and settings 
present in each State. 

Indeed, the western States have recently reaffirmed their 
view that flexibility is an absolute necessity for hardrock 
mining operations. In an April 22 letter to the U.S. Department 
of the Interior, the Western Governors' Association emphasized 
that "prescriptive national reclamation standards will not work" 
in the hardrock mining area, due to "differences in climate and 
geology" among mine sites.' The existing 3809 regulations also 
acknowledge this fact by wisely allowing BLM and operators to 


‘id. at 266. 

’Letter from Hike Long et al. . Western Governors' 
Association, to Dave Alberswerth and Bob Anderson, U.S. 
Department of the Interior (Apr. 22, 1997) (hereinafter "WGA 
letter") at 1. 
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devise and i^leiaent IndividHal plans of operation and 
reclanation plans appropriate to each particular site. See 43 
C.F.R. 5S 3809.1-5 & 3809.1-6. 

4. Reasonableness. Any regulatory revisions 
ultiaately adopted by Bin also must not impose unreasonable 
economic, administrative, or compliance burdens on operators. As 
Bin knows, the General Mining Law grants operators the right to 
locate and mine hardrock minerals situated on most Bin- 
administered lands.' Although section 302(b) of the Federal Land 
Policy and Management Act of 1976 ("FLPMA*) empowers the 
Secretary of the Interior to "take any action necessary to 
prevent unnecessary or undue degradation of" such lemds, it does 
not empower the Secretary to prohibit mining on the public lands 
or to accomplish the same result by imposing overly costly or 
infeasible regulatory requirements as a condition of mining. 

This fact has been explicitly recognized in the 3809 regulations 
since their promulgation in 1980.’ 

Among other things, BIM should not be in the business of 
dictating whether a particular area is suitable for mining at 
all, or determining the amount or types of minerals that can be 


‘see General Mining Law, 30 U.S.C. S 22 et seg. See also 43 
C.F.R. S 3809.0-6 ("Cu]nder the mining laws a person has a 
statutory right, consistent with Departmental regulations, to go 
upon the open (unappropriated and unreserved) Federal lands for 
the purpose of mineral prospecting, e^loration, development, 
extraction and other uses reasonably incident thereto") . 

’see 43 C.F.R. S 3809.0-2(a) (objectives of 3809 regulations 
are to "[pjrovide for mineral entry, exploration, location, 
operations, and purchase pursuant to the mining laws in a manner 
that will not unduly hinder such activities ...."). 
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rained. Any such regulations would effectively araount to a 
prohibition on raining, in contravention of the General Mining 
Law. Moreover, BLH must recognize that, unlike coal, the price 
of hardrock minerals is generally set by global markets. As 
such, significant cost Increases occasioned by new regulatory 
requirements cannot be passed on to the consumer, but will 
operate to reduce profits, or, in a worst case, preclude all 
production. In this regard, domestic mining is the source of 
thousands of high paying jobs in the western States, and, through 
wages, tax payments, and other expenditures, is a mainstay of 
many local and regional economies. Any regulatory program that 
results in a cutback in exploration or mining will also cut back 
on jobs and the health of these economies. 

III. BLM Should First Establish The Head For 

Regulatory Revisions Before Embarking On A 
Costly EI8 Process 

As discussed above, one of BUl's guiding principles should 
be to consider regulatory revisions to the 3809 regulations only 
if there is an identifiable and significant need for revision. 
Indeed, under the applicable National Environmental Policy Act 
("NEPA") regulations, BLM eventually will have to "specify [in 
the EIS] the underlying purpose and need to which the agency is 
responding" in proposing to revise the 3809 regulations. 40 
C.F.R. S 1502.13. Moreover, as part of the EIS process, BLM will 
have to evaluate the merits of the "no action alternative." See 
40 C.F.R. S 1502.14(d). Consequently, the Agency eventually will 



98 


- 14 - 

be required to address the environnental , socioecononic, and 
other consequences of retaining the current regulatory program, 
as well as the reasons (if any) that the current program needs to 
be changed. 

In our view, however, it meOces no sense to go through the 
time-consuming and costly EIS process before making this 
evaluation of need. Rather, the EIS process should be held in 
abeyance unless and until BLM determines that the current 3809 
program, in conjunction with other applicable State and federal 
laws, is truly inadequate to address significant and widespread 
real-world problems that are occurring in connection with 
hardrock mining on the public lands. The January 6, 1997 
memorandum from Secretary Babbitt that initiated the current 
regulatory review process does not mention any such problems. 

Dor does the April 4 HOI or, as far as we are aware, any of the 
Task Force documents that have been circulated to the public. 

In fact, BliH's most recent comprehensive review of the 3809 
regulations concluded that there was no need to revise the 
current regulatory definition of "unnecessary or undue 
degradation" that is the centerpiece of the 3809 regulations. 

This conclusion was reached after a "thorough review of all 
applicable Inspector General, General Accounting Office, and 
BU('s own internal audits of the 3809 program," as well as 


'°See D.S. Department of the Interior, Bureau of Land 
Management, ib 72 Minina Law operations: — 3809 Surface Manttgew i nt 
Beoulation Beviaw Task Force Findings t Analysis 12 (April 1992) 
(hereinafter "BIJI 1992 Report") . 
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evaluation of written conunents from BLH Resource Areas, District 
Offices, and State Offices, state and local government entities, 
environmental groups, and industry.” BLM also held four public 
roundtable meetings to ensure that it was apprised of all 
relevant views and facts before rendering its decision.” 

In addition, the western States have recently made clear 
that, in their view, there are not "any problems on the ground 
caused by the existing 3809 regulations."” To the contrary, 
western State environmental and reclamation officials believe 
that " [g]enerally, these [3809] regulations are working well."” 

In light of BLM's 1992 Report, and the views expressed by 
the western States, we are puzzled by BLM's current implicit 
assumption that regulatory revision is now needed. At the very 
least, we think BLM should first evaluate the efficacy of 
existing federal and State laws before embarking upon a new 
regulatory initiative. 

We would certainly be surprised were BLM to conclude, after 
such a review, that additional regulation is needed with respect 
to hardrock mining operations located on public lands in Nevada. 
The reason is that the State of Nevada (where the vast majority 
of Newmont Gold's facilities as well as those of the nation's 
other gold producers are located) already imposes comprehensive 

"id. at 4. 

”ld. at 3. 

”see WGA letter, supra note 7, at l. 

”ld. 
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requirements relating to design, operation, closure, reclamation, 
and wildlife protection at hardrock mining facilities. These 
requirements minimize any risks to the environment or lands from 
hardrock mining and mineral processing facilities, including heap 
leaching and tank leaching operations utilizing cyanide. 

Moreover, these requirements apply whether a facility is located 
on privately owned land or on public lands. “ 

In a February 1997 report, the U.S. Environmental Protection 
Agency praised the Nevada regulatory program as "the most 
advanced cyanide mill tailings facility regulatory framework" in 
the nation. “ Among other things, the EPA report discusses in 
detail the "extensive set" of Nevada regulations that "govern the 
design, operation, and closure of mining facilities" in the 
State, and how these regulations "ensure" that "the design and 
operation of [each] facility is appropriate for the physical, 
geological and hydrogeological conditions at the site."'’ Indeed, 
the EPA report concludes that, in virtually all respects, the 
Nevada regulations are more protective of health and the 
environment than regulations that have been adopted by EPA for 
radioactive uranium and thorium mill tailings.'® The conclusions 


‘^ California Coastal Comm'n v. Granite Rock Co. . 480 U.S. 
572, 580 (1987); Kleope v. New Mexico . 426 U.S. 529, 543 (1976). 

'‘U.S. Environmental Protection Agency, Office of Solid 
Haste, Nevada Gold Cyanid e Mill Tailings Regulation $1.1 (Feb. 
1997) . 

'’Ifl. SS 2.1, 2.2.1. 

‘°Td. Table 2-1 and accompanying chart. 
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in this EPA report are consistent with the views expressed in 
1992 by EPA's Office of Pollution Prevention about the 
comprehensiveness of Nevada's regulatory progreim.'’ 

EPA's February 1997 report discusses in detail the many 
requirements imposed by Nevada on mining operators in the areas 
of surface water and ground water protection, reclamation, dam 
stability, and wildlife protection. Here, we will mention only a 
subset of the applicable requirements. He urge, however, that 
the Task Force review in detail the Nevada regulatory 
requirements as well as the 1997 EPA report, a copy of which is 
attached to these comments. 

Pursuant to Nevada's regulations, in areas of the State 
where annual evaporation exceeds annual precipitation (such as 
the area where Nemont Gold's facilities are located), facilities 
must achieve zero discharge to surface water. NAC S 445A.433 (1) (a) . 
Moreover, with minor exceptions, groundwater quality cannot be 
lowered below drinking water standards (including drinking water 
standards for heavy metals) , and the concentration of weak-acid 
dissociable ("WAD") cyanide in groundwater cannot exceed 0.2 
mg/1. NAC S 445A. 424(1). Facilities also must draw up and 
implement a program to monitor the quality of all groundwater and 
surface water that may be affected by the facility. NAC § 

445A.440. If monitoring reveals that any constituent has been 

‘’See U.S. Environmental Protection Agency, Office of 
Pollution Prevention and Toxics, Cvanidat ion Mining Initiative 30 
(March 9, 1992) ("Nevada's regulations are considered to be among 
the best and most comprehensive, and several gold mining States 
now have, or are developing, similar requirements.”). 
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released into groundwater or siirface water, the operator must 
conduct an evaluation, and if appropriate, undertake remedial 
measures. NAC S 44SA.441. 

I,and-based process components must in addition comply with 
very stringent design standards. Leach pads must consist of an 
engineered liner system that provides containment equal to or 
greater than that provided by a synthetic liner placed on top of 
a prepared subbase of 12 inches of soil which has a maximum 
recompacted in place coefficient of permeability of either <1) 

10 * cm/sec or (2) 10'* cm/sec when combined with a leak detection 
system. NAC S 44SA.434. Moreover, all ponds that are intended 
to contain process fluids (including pregnant solution ponds) 
must be double lined with a leachate collection system between 
the liners. HAC S 445A.435. Even ponds that do not contain 
process fluids may be required to be lined depending on their 
potential to degrade waters of the State. Id. 

Nevada also has stringent rules regarding the treatment and 
monitoring of spent ore heaps at closure. Such heaps must be 
rinsed until the WAD cyanide level in the rinse water is less 
than 0.2 mg/l, the pH of the rinse water is between 6.0 and 9.0, 
and any contaminants in effluent from the ore cannot degrade 
surface water or groundwater. NAC S 445A.430. Similarly, 
tailings impoundments must be stabilized at closure so as to 
inhibit the migration of any conteuiinant (including cyanide) that 
has the potential to degrade waters of the state (including 
groundwater). NAC S 445A.431. 
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In addition, all overburden and waste rock must be tested 
for acid-generating potential.^” Any material found to be 
potentially acid-forming must be disposed of in a manner that 
will minimize the formation of acids, and assure that any 
resulting acid drainage is appropriately managed. 

Nevada has also enacted and successfully implemented a law 
specifically designed to protect wildlife (including avian 
wildlife) from dangers posed by artificial ponds containing 
chemical substances. Including cyanide-bearing pregnant and 
barren solution ponds and tailings impoundments. See Nev. Rev. 
Stat. s 502.390. The law and its Implementing regulations impose 
permit, fencing, cover, containment, chemical neutralization, and 
reporting requirements tailored to the specific artificial ponds 
operated by the permittee, and require the permittee to take all 
measures necessary to preclude any wildlife death due to contact 
with the artificial pond. See NAC S 502.460 et .aea- 

The State also has adopted extensive reclamation regulations 
designed to ensure that, after closure, lands used for mining 
operations are returned to a safe, stable condition for 
productive post-mining use. NAC S 519A.010 et sea . These 
regulations require an operator to obtain a reclamation permit, 
prepare a plan that will achieve reclamation goals, and post a 
bond to cover the anticipated costs of reclamation. The 


-°See Nevada Division of Environmental Protection, HaaJLS 
Rock and Overburd en Evaluation (Sept. 1990) ; Nevada Division of 
Environmental Protection, Meteoric Water Mobility Procedure (Hay 
1996) . 
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regulations identify measures that the State considers 
appropriate for reclamation of tailings impoundments, leached 
heaps, and other on-site facilities. NAC S 519A.345. 

The above State regulations are in addition to the cyanide 
control program instituted by BLM in August 1990 for operations 
on federal lands. Under the BI* program, all cyanide leaching 
operations under BLM jurisdiction must, inter alia, be inspected 
four times per year; be protective of public health, wildlife, 
and the environment; contain leak detection and recovery systems 
and monitoring systems for surface water and groundwater; and 
satisfy bonding requirements.^’ These BU! guidelines are meant 
to supplement, not replace, the State regulations described 
above, which remain enforceable on lands subject to BLM 
jurisdiction. 

The comprehensiveness and efficacy of the existing 
regulatory programs applicable to Nevada hardrock mining 
operations is reflected in the absence of "problem sites" in the 
State. Of the 60-odd mining and mineral processing sites on the 
Superfund National Priorities List, only one (Carson River 
Mercury) is located in Nevada, and that site is a historic site 
where operations occurred long before the advent of the existing 


’’U.S. Bureau of Land Management, Policy for Surface 
Management of Mining Operat ions Utilizing Cyanide or Other 
r.eachina T echniques (August 1990). 

“Id. H 8-11. 
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State and federal regulations.^’ In addition, according to a 
recent EPA Background Document, no mining or mineral processing 
facility located within the State of Nevada has ever been issued 
an abatement order under S 106 of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 ("CERCLA") 

As BLM is aware, S 106 orders are issued to facilities with 
environmental releases that may present a substantial 
endangerment to human health or the environment.’’ 

Of particular note, there is no evidence that hardrock 
facilities in Nevada which utilize cyanide are causing widespread 
damage to the public lands, wildlife, or the environment. 
According to the General Accounting Office, the reported avian 
deaths attributable to the 119 cyanide-using mining operations on 
public lands in Nevada, Arizona and California during 1984 to 
1989 totaled about 0.1% of bird deaths caused by hunting in those 
states in a single vear .“ This GAO study predates Nevada's 1990 
enactment and implementation of its artificial pond permit 
program to protect wildlife from exposure to cyanide and other 


’’See U.S. Environmental Protection Agency, Office of Solid 
waste, Minina and Minera l Processing Sites on the MPL 14 (Feb. 
1997) . 


’'See U.S. Environmental Protection Agency, Office of Solid 
Waste, CERCLA Imminent Haza r d M ini na and M i nera l Process i ng 
Facilities (Feb. 1997) . 

’’see CERCLA S 106, 42 U.S.C. S 9606. 

”See U.S. General Accounting Office, Mineral Resources: 
Increased Attention Being Given to Cyanide Operations (June 1991) 
(hereinafter "GAO Report") at 15. 
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chealcal substancas. since iaplementing this law (discussed at 
page 19 above) , Nevada has seen the nunber of cyanide-attributed 
wildlife deaths at mines drop by over 60 percent between 1990 and 
1995, with an even more dramatic 89% drop in the number of 
cyanide-attributed deaths to avian wildlife (from 1143 in 1990 to 
130 in 1995).’^ Moreover, the reduction in wildlife mortalities 
is even greater when one considers that the typical mining 
operation has tremendously Increased its gold production 
(Including heap leach facilities) during the past decade. 

In addition, spills of cyanide or cyanlda-t>earing solutions 
at precious metals facilities (which are rare) are usually minor 
in nature, and have no significant environmental impact. The 
General hccounting Office, for instance, discovered only 31 
inadvertent discharges from 119 cyanide-using mining operations 
located on federal lands in Nevada, California, and Arizona 
between 1984 and 1991.^' That is less than 1 discharge per 
facility over a 6-year period. 

Perhaps more important than frequency, when spills do occur, 
their effects are usually transient. According to the GAO,^’ 


‘^The data relating to cyanide-attributed deaths at mine 
sites in Nevada was received from Doug Hunt, Habitat Staff 
Wildlife Biologist, State of Nevada Department of conservation 
and Natural Resources, Division of wildlife. The Division of 
Wildlife counts as a "cyanide-related death" a death occurring in 
the vicinity of any solution pond containing cyanide; such a 
death therefore is not necessarily the result of cyanide 
ingestion. 

’’gAO Report, sunra note 26, at 11, 21. 




111 . at 21. 
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federal and State officials with jurisdiction over mining and 
environmental matters generally believe that the rare episodic 
releases of cyanide from mining facilities that do occur do not 
result in significant or lasting environmental damage. Among 
other things, GAO found that few cyanide releases from precious 
metals operations have affected groundwater, and those that have 
have occurred in remote areas and have not affected drinking 
water supplies.^" 

The rarity of significant damage incidents involving cyanide 
is certainly true in Nevada. In a recent Background Docviment, 

EPA attempted to catalogue, among other things, cyanide-related 
"damage incidents" occurring in several western States between 
1990 and 1996.’“ It found only a handful of cyanide-related 
spills in Nevada, virtually all of which were promptly reported 
to regulatory authorities and completely cleaned up with no 
adverse environmental consequences.’’ 

In short, at least in Nevada, existing State and federal 
regulatory requirements are effectively protecting the 
environment and preventing degradation of the public lands by 


’°Td. at 21-22; see also Agency for Toxic Substances and 
Disease Registry, Toxicological Profile fo r Cyanide. Draft for 
Public Comment at 141 (August 1995) (mining contribution to 
environmental discharges of cyanide is "negligible") . 

“U.S. Environmental Protection Agency, Office of Solid 
Haste, Damage Cases and Environm ental Releases From Mines and 
Mineral P rocessing Sites (1997). 

”ld. at 143-80. 
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hardrock Bining operations. As such, as far as we are aware, 
there is no need for increased BUf regulation. 

Tt. Exploration Aotiwities Should Rsaain Eligible 
EOT iMtios-UTsl operation status 

The April 4 HOI, as well as Secretary Babbitt's January 6 
Benorandun, indicate that BLK is considering whether to amend the 
current 3809 regulations applicable to notice-level operations. 
One option specifically under consideration is to eliminate 
notice-level operations altogether and, instead, require prior 
BUI approval for all operations on public lands no matter how 
small the affected area. At least with respect to exploration 
activities affecting fewer than five acres of land, any such 
elimination would be both unnecessary and unwise. 

As discussed earlier, BUI should not consider making 
significant regulatory changes unless changes are necessary to 
address real-world problems that are not, and cannot be, remedied 
under existing State and federal regulatory authority. We are 
unaware of any significant problems posed by notice-level 
exploration activities on BUI lands. 

As BUI is aware, such activities do not cause significant 
surface disturbances. The typical Newmont Gold notice-level 
exploration project involves the drilling of a handful of small 
holes that are then "plugged* as part of the reclamation process. 
There is no use of cyanide or other potentially hazardous 
chemicals, no risk of contaminant releases to surface waters or 
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groundwaters, and no creation of waste disposal facilities. 
Moreover, any minimal roadways or pads that may have to be built 
to gain access to the site or to hold drilling equipment are also 
reclaimed. 

Moreover, these notice-level exploration activities are 
already subject to numerous existing 3809 requirements designed 
to ensure that the public lands are protected. Operators must 
provide fifteen days prior notice to BUI of their intent to begin 
exploration (or any other activity) affecting fewer than five 
acres. That notice must provide BU( detailed information about 
the nature and location of the proposed activity, 43 C.F.R. 
s 3809. 1-3 (c) (3), and BUt has authority to step in and stop a 
proposed plan that would result in unnecessary or undue 
degradation. 43 C.F.R. S 3809.3-2(a). 

Notice-level operators also must take reasonable measures to 
prevent unnecessary or undue degradation of lands, 43 C.F.R. 

S 3809. 1-3 (c) (4) , and their operations are subject to BUI 
monitoring to ensure that they are being conducted appropriately. 
43 C.F.R. S 3809.1-3(e). Operators also must reclaim all notice- 
level operations, 43 C.F.R. S 3809.1-3 (c) (4) , and must inform BLM 
when reclamation is complete so BLM may Inspect the affected 
area. 43 C.F.R. S 3809 . 1-3 (d) (5) . BU! has the authority to 
enjoin operations that do not comply with these or other notice 
requirements. 43 C.F.R. S 3809.3-2(a). Moreover, under the new 
bonding regulations, a Professional Engineer must certify that 
the operator's bond calculations for notice-level operations are 
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correct. 43 C.F.R. § 3809.1-9(c). As such, BLM has more than 
enough regulatory arrows in its quiver to prevent notice-level 
exploration activities from causing unnecessary or undue 
degradation to the public lands. 

In addition, by eliminating notice-level exploration 
activities, BLM would adversely affect the ability of operators 
to proceed with significant (greater than five acres) mining 
projects. Obtaining BLM approval of such major projects, which 
often must be preceded by an EIS, is already a long and expensive 
process. If BLM must use some of its personnel to approve 
notice-level exploration activities, it will be able to devote 
even fewer of its resources to reviewing significant projects, 
thus increasing the length of time operators must wait before 
securing BLM approval. 

In the April 4 NOI BLM also suggests that elimination of 
notice-level operations might apply only in "environmentally 
sensitive areas." 62 Fed. Reg. at 16178. Although Newmont Gold 
is not categorically opposed to such a suggestion, we are 
concerned about how such lands would be identified. The existing 
regulations already disallow notice-level operations in 
specifically enumerated "sensitive areas." See 43 C.F.R. 

S 3809. 1-4 (b). We would need further details about the proposal 
to offer more specific comments. 

BLM also notes that it might consider extending the time it 
is allowed to review a notice. 62 Fed. Reg. at 16178. Newmont 
Gold also is not categorically opposed to providing a bit more 
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advance notice of notice-level exploration operations if that 
would somehow alleviate any concerns BLM has with the current 
3809 program. However, any such revised notice-level exploration 
program would have to contain a specific cut-off date after which 
an operator may proceed with the exploration project even if 
BLM's review is not complete. 

BUI also states in the NOI that it might consider requiring 
operators to provide additional information in their notice. 
However, the existing notice regulations already require 
operators to provide a significant euaovmt of information. 

Besides providing the name and serial numbers for mining claims, 
43 C.F.R. S 3809.1-3 (c) (2) , operators must describe the proposed 
activities, their location, their approximate start date, the 
nature and location of access routes to be constructed, and the 
type of equipment to be used in their construction. 43 C.F.R. 

S 3809.1-3 (c) (3) . The notice also must include a statement that 
operators will reclaim the affected area and that they will take 
reasonable measures to prevent unnecessary or undue degradation 
of public lands. 43 C.F.R. S 3809 . 1-3 (c) (4) . Thus it is unclear 
what additional notice information BIM could need to fulfill its 
charge of preventing unnecessary or undue degradation. 
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V. BLK Should Not Incorporate Technology-Based 
standards Into The Definition of Onnecessary 
or Undue Degradation 

Section 302(b) of the FLPMA empowers BI* to "take any action 
necessary to prevent unnecessary or undue degradation of the 
[public] lands." 43 U.S.C. S 1732(b>. In carrying out that 
statutory mandate, BLH has always defined "\uinecessary or undue 
degradation" by reference to the "prudent operator." Thus, 
pursuant to 43 C.F.R. S 3809. 0. 5 (k), "unnecessary or undue 
degradation" means "surface disturbance greater than what would 
normally result when an activity is being accomplished by a 
prudent operator in usual, customary, and proficient operations 
of similar character . . . ." The definition further requires 
operators to undertake reasonable reclamation measures and to 
comply with State and federal environmental laws. Id.; see also 
43 C.F.R. S 3809.2-2. 

The "unnecessary or undue degradation" standard is 
effectuated by requiring operators to secure BLH approval of 
individual plans of operations (including reclamation plans], 
usually only after (1) preparation of a comprehensive NEPA 
analysis evaluating the proposed operations and (2) discussion 
with BLM officials concerning feasible and cost-effective 
measures that should be undertaken at that particular site to 
protect lands and the environment. See, sua- t 43 C.F.R. 

S 3809.1-5(5); 43 C.F.R. S 3809.1-6[a). Moreover, by requiring 
compliance with State and federal environmental laws, the 
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technology- and performance-based standards of such laws are 
appliczdjle at the site. 

The April 4 NOI states that Bill now "contemplates revising 
the [unnecessary or undue degradation] definition to more clearly 
require the use of 'best available technology and practices,' 
local or State 'best management practices, ' or other similar 
technology-based standards appropriate in the conduct of hardroch 
mining." 62 Fed. Reg. 16177, 16178. No reason is given for this 
contemplated regulatory revision, either in the HOI or in 
Secretary Babbitt's January 6, 1997 memorandum. 

Newmont Gold is both puzzled by and concerned with Bin's 
current focus on additional technology-based standards. He are 
puzzled because, as far as we are aware, the existing regulatory 
program has worked well to protect public lands and the 
environment. Indeed, BLM has in the past twice investigated, and 
twice rejected, the idea of Incorporating technology-based 
standards into the 3809 regulations. 

BLH first rejected use of such standards when it initially 
promulgated the 3809 regulations in 1980. The BLH proposal from 
which the 1980 regulations derived would have defined 
"unnecessary or undue degradation" as "including use of the best 
reasonable available technology." 45 Fed. Reg. 13956, 13960 
(Mar. 3, 1980). The final rule deleted this requirement, 
however, in response to "a number of comments [that] found the 
definition in the proposed rulemaking too confusing." 45 Fed. 
Reg. 78902, 78903 (Nov. 26, 1980). 
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The second time BLM rejected calls for a technology-based 
standard occurred in 1992, following the Agency's searching 
review of the 3809 regulatory program. That review — described 
at pages 14-15 above — culminated in a detailed Agency report 
which concluded that the definition of unnecessary or undue 
degradation should not be changed.” Of particular significance, 
the report specifically rejected calls from some quarters that 
Bm add a technology-based component to the definition of 
unnecessary or undue degradation.’* 

Given these two specific BLM rejections of a technology- 
based standard, and the longstanding existence of the current 
"prudent operator" definition, we would expect BLM to set forth a 
very compelling reason to justify a change in course by adding a 
technology component to the definition now. As noted, however, 
neither the NOI nor Secretary Babbitt's memorandum puts forth any 
reason, much less a compelling reason, for BLM's contemplated 
reversal of position. 

In this regard, we remain confused as to what types of 
technology-based standards BLM has in mind. In meetings with 
representatives of the 3809 Task Force, Newmont Gold 
representatives have inquired whether BLM is considering numeric- 
based technology standards (analogous to effluent limitations 


” bt.m 1992 Report , supra note 10. 
’'See id. at 58. 
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imposed under the Clean Water Act^^ or land disposal restrictions 
imposed under the RCRA^‘) that would limit the level of certain 
constituents that can be released or be present at any mining 
site; or standards that require use of particular technologies or 
practices at all mining sites in a given mineral sector 
(analogous to treatment methods required for certain wastes under 
RCRA’^) ; or a flexible "best management practices” program to be 
adapted by the operator to its particular site (analogous to the 
BMP-based progreui imposed by EPA to regulate stormwater 
discharges’’) . The response of BLM representatives has been that 
the Agency does not have anything in mind at this point, and is 
simply Interested in practices the public may deem appropriate. 

For the reasons discussed above at pages 9-12, the first two 
potential alternatives (uniform numeric-based standards and/or 
technologies) are wholly Inappropriate in the hardrock mining 
arena. Measures that are feasible and appropriate at one 
hardrock mining site may be, and usually are, infeasible and 
inappropriate at another site due to differences in minerals 
being mined, mining technologies, soils, hydrogeology, climate, 
precipitation rates and a host of other site specific factors. 

As discussed above at pages 10-12, this has been recognized by 


’’see 40 C.F.R. Fart 440. 

’’see 40 C.F.R. s 268.42. 

’’See 40 C.F.R. SS 268.40, 268.48. 

’’See 60 Fed. Reg. 50804 et SfiS- (Sept. 29, 1995). 
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EPA, the National Academy of Sciences, the western States, and by 
BLM itself in the current 3809 regulations. 

In addition, as stated in a recent letter from the Western 
Governors' Association to BLM,^’ use of technology-based 
standards "may result in over-regulation for the sake of 
regulation rather than for the results." That is, by requiring 
all operators to attain specific numeric criteria or to use 
specific technologies, at many (probably most) sites, operators 
will be achieving results that are greater than needed to assure 
protection of public lands and the environment. This would be 
exemplified by a technology-based standard that requires an 
operator to spend an extra $100,000 to reduce emissions of 
contaminant "X" from 1 ppm to 1 ppb even though emission of 1 ppm 
will not harm the public lands. 

For this very reason, uniform technology-based standards are 
inconsistent with the "unnecessary or undue degradation" standard 
in S 302(b) of FLPMA. This standard reasonably implies that BIM 
may protect only against degradation, not harmless environmental 
emissions or impacts; it also implies that some amount of 
degradation is allowable at sites being mined. The words "undue" 
and "unnecessary , " in turn , mean that , to be regulated , 
degradation being caused at a site must be more than would 
normally occur to recover the minerals at that site.*” 

”WGA letter, supra note 7. 

'“Statutes such as the Clean Water Act, the Clean Air Act, 
and RCRA, pursuant to which EPA has established "national" 

(continued. . . ) 
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Technology-based standards, on the other hand, presuae that any 
impact or emission is causing harm to the public lemds — which 
is not necessarily the case at most sites — and that such impact 
is always unnecessary or undue — again, a fact that is not 
necessarily the case. A given zuaovint of degradation involved in 
a mining operation in an alpine environment, where it is 
necessary to construct miles of roads, might be undue in an arid 
environment that is easily accessible. 

Flexible slte-by-site BMP-based standards would, on the 
other hand, not necessarily be incoiqpatlble with an "unnecessary 
or undue degradation" standard, so long as the measures to be 
teJcen at a given site were geared to what is really at that site. 
But since this is the type of standard already employed by the 
3809 regulations, no change is needed to use such BMPs. 

He also note that many States have adopted technology-based 
standards appropriate to the types of hardrock mining facilities 
and the hydrogeologic and climatic conditions present in their 
States. Thus, as discussed earlier at pages 15-20, Nevada 
imposes detailed design and operating standards with respect to 
all hardrock mines to protect surface water, groundwater, and 
wildlife. These include liner, netting, rinsing, and leachate 
collection requirements, as well as numeric limits on the 
contaminants that can reach surface water and groundwater. 

These requirements, which also apply on Bm lands, are 

‘° ( . . . continued) 

technology-based standards, do not apply an "unnecessary or undue 
degradation" standard of protection. 
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appropriate for mines located in Nevada but may be inappropriate 
or infeasible elsewhere. This point is emphasized by EPA in its 
1997 report discussing the comprehensiveness of Nevada's 
regulatory program.*' There, EPA notes that "[i]n regulating the 
design, operation and closure of tailings Impoundments [t]he 
State of Nevada uses to [its) advantage the low precipitation, 
high evaporation, and relatively deep groundwater typical 
throughout the state. This would be ext remely difficult for 
. . . federal regulations to enact dPue l to the varied 
environmental conditions found througho ut the United States. "*^ 
Newmont Gold is also concerned with the statement in the 
April 4 NOI that BLM is considering technology-based standards 
"for the conduct of hardrock mining." We would vigorously oppose 
any attempt by BLM to dictate which minerals may be mined, where 
on the public lands they may be mined, and the actual production 
activities that must be utilized. That, in our view, would be 
contrary to our rights under the General Mining Law to locate and 
mine locatable minerals on BLM lands. Although BU! may 
reasonably regulate production activities to prevent unnecessary 
or undue degradation, it may not prohibit production or 
particular production methods. 


“U.S. Environmental Protection Agency, Office of Solid 
Haste, Nevada Gold Cyani de Mill Tailings Regulation (Feb. 1997). 

‘^Td. at S 5.2 (emphasis added). 
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VI. Existing Psrfornanos standards Ars Adaquata 
To Protsot TAs Public Lands 

The April 4 NOI requests connent on whether BLM should 
revise the current 3809 regulations to incorporate "perfomance 
standards” that "address[] such areas as revegetation, contouring 
and hydrology . . . 62 Fed. Reg. at 16178. In written 

materials distributed at the May 1997 public scoping meetings, 

BIK defines the term "performance standards" as "standards based 
on outcome, or as an alternative, standards that prescribe the 
manner and method of accomplishing outcomes." See Scoping 
TnfriT^ation at 9. The implicit assumption underlying BLM's 
request for comment is that the current 3809 regulations do not 
contain, or incorporate through State laws, such perfomance 
standards. That, however, is siaply not true, as we discuss 
below. 

meeed OB Outcome 

Perfomance standards that require attainment of overall 
environmental and reclamation outcomes are certainly appropriate 
in the hardroclc mining arena. And in fact, the current 3809 
regulations contain adequate and appropriate outcome-related 
performance standards, including standards applicable to 
contouring, hydrology, and revegetation. 

Thus, the 3809 regulations require that all operations be 
carried out to prevent "unnecessary or undue degradation" of the 
public lands. 43 C.F.R. S 3809.0-1. To attain this outcome- 
related performance standard, operators must reclaim disturbed 
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areas and comply with federal and State environmental laws. Ifl- 
ss 3809.0-5(k) & 3809.2-2. 

To satisfy the reclamation requirement, operators must 
comply with a number of outcome-related performance standards, 
including standards relating to contouring and vegetation. Among 
other things, operators must: (a) "reshap[e] land disturbed by 
operations to an appropriate contour", id* S 3809.0-5{j); (b) 
"revegetat[e] disturbed areas so as to provide a diverse 
vegetative cover," id.; (c) undertake "[m]easures to control 
erosion, landslides, and water runoff," id- S 3809.1-3 (d) (4) (ii) ; 
(d) take "[m]easures to isolate, remove, or control toxic 
materials," id. S 3809.1-3 (d) (4) (iii) ; and <e) "[rjehabilitatte] 

. . . fisheries and wildlife habitat[s]," id. S 3809.1- 
3(d) (4) (V) . 

The existing 3809 regulations also contain outcome-related 
performance standards applicable during the conduct of mining, 
operations. In addition to complying with all federal and State 
environmental laws (see 43 C.F.R. S 3809.2-2), the operator must: 
(a) remove or treat "[a] 11 garbage, refuse or waste" to 
"minimize, so far as is practicable, its impact on the [public) 
lands," id- S 3809. 2-2 (c) ; (b) "prevent adverse impacts to 
threatened or endangered species, and their habitat," id. 

§ 3809.2-2 (d) ; (c) refrain from disturbing cultural or 
paleontological resources, id. S 3809. 2-2 (e) ; and (d) "maintain 
[all] structures, equipment and other facilities in a safe and 
orderly manner," id. S 3809.3-5. 
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The Nevada environaental and recleunation regulations 
incorporated into the 3809 progra* contain further appropriate 
outcome-related performance standards. Thus, pursuant to 
Nevada's recleuaation regulations, all sites must be reclaimed in 
a manner "which ensures public safety, encourages techniques to 
minimize adverse visual effects and establishes a safe and stable 
condition suitable for the productive post-mining use of the 
land." NAC S 519A.315(1) .“ To achieve this standard, operators 
must, among other things: (a) seal or secure shafts, tunnels and 
adits, NAC S 519A. 315(3) ; (b) plug drill holes, id.; and 
(c) "[l]eav[e] slopes in a structurally stable condition" that is 
"resistant to excessive erosion and is structurally competent to 
withstand normal geologic and climatic conditions without 
significant failure that would be a threat to public safety and 
the environment," id. S 519A.315(3) (d) and (4). The operator 
also must revegetate disturbed areas to establish "vegetation 
productivity comparable to that growing on the affected lands" 
prior to mining or "which is consistent with the post-mining use 
of the land." NAC S S19A.330(1) (a) ." The operator also must 
"minimize loading of sediment to surface waters during . . . 

“See also NAC S 519A.075 ("Reclamation" means actions "to 
shape, stabilize, revegetate or otherwise treat the land in order 
to return it to a safe, stable, condition consistent with the 
establishment of a productive post-mining use of the land and the 
safe abandonment of a facility in a manner which ensures the 
public safety, as well as the encouragement of techniques which 
minimize the adverse visual effects") . 

“see also NAC S 519A.080 ( "Revegetation" means "the 
establishment of the pre-exploration or pre-mining vegetation or 
a comparable vegetative cover") . 
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operation[s] and reclanation," see HAC S 519A. 270(12) , NAC S 
S19A. 265(6); and prevent "excessive erosion" fro» reclaimed 
areas, HAC S 519A. 275(4). 

The Nevada mining regulations contain further outcome- 
related performance standards. Surface waters and groundwaters 
cannot be degraded below specific nxuaeric limits. See pages 17- 
18 above. In addition, after operations cease, open pit mines 
must be "left in a manner which minimizes the impoundment of 
surface drainage and the potential for contaminants to be 
transported and degrade" surface waters or groundwater. KAC S 
445A.429(2). Further, bodies of water that result from mine pits 
penetrating the water table may not be left in a condition that 
"has the potential to degrade the ground waters . . . [or] affect 
adversely the health of human, terrestrial or avian life." NAC 
S 445A. 429(3). Spent ore heaps and tailings impoundments must, 
upon termination of use, be stabilized so as to inhibit the 
migration of any contaminants that could degrade groundwaters and 
surface waters. NAC SS 445A.430 6 445A.431. In addition, all 
waste rock and overburden must be tested for acid-generating 
potential. If rock or overburden is potentially acid-producing, 
it must be disposed of in a manner to minimize the formation of 
acid and to ensure that any resulting acid drainage will be 
captured and appropriately managed.” 


”See, e-g. , Nevada Division of Environmental Protection, 
waste Rock and Overburden Evaluation (Sept. 1990); Nevada 
Division of Environmental Protection, Meteoric Water Mobility 
Procedure (May 1996) . 
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The result is that, as discussed in Part III above, there 
are no significant environmental or reclamation problems on 
public or private lands in Nevada, and there is no need for 
additional performance standards relating to contouring, 
revegetation, hydrology, or any other area. Among other things, 
contrary to comments made by the Mineral Policy Center at the 
public scoping meetings, there is no need for a performance 
standard based on levels of contaminants in "soils" during or 
after operations. Soils in areas where hardrock mining occurs 
have naturally high levels of heavy metals; that is why mining is 
occurring in the area. These areas generally are also far from 
population centers. So long as groundwater is adeguately 
protected (as it is under the current regulations) , and areas are 
secure from public access, there is no need to have "soil" 
standards for active operations. After closure, of course, 
existing reclamation standards already ensure that the entire 
site (including any contaminated soils) will be reclaimed so as 
to ensure long-term public health and safety. 

B. Performance Standa rds that Prescribe the Manner and 
Method of Acco mpllahlno Outcomes 

In contrast to outcome-related performance standards, 
uniform standards that prescribe the manner and method of 
accomplishing outcomes are not appropriate for hardrock mining 
operations. As discussed previously, the diversity of minerals, 
mining techniques, and hydrogeological and climatic settings make 
such "one size fits all" standards unworkable. Instead, as 
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recognized by the current BLM 3809 regulations and the Nevada 
reclamation regulations, operators must have flexibility to 
achieve outcome-related performance standards in the manner best 
suited to each particular mine. It is simply unrealistic to 
expect that at every mining site particular slope gradients can 
be achieved to stabilize waste rock piles, that backfilling will 
be technically feasible or appropriate, that a particular type of 
vegetation will flourish, or that potential acid-generating rock 
can be managed in a particular manner. 

At most, BLM might consider "manner and method" standards 
that provide a range of possible means of achieving an outcome- 
related performance standard, but which do not mandate that any 
or all such methods be utilized. That is the approach taken 
(quite successfully) by the Nevada regulations. See NAC 
S 519A.345. Thus, these regulations allow the regulators, if 
appropriate, to require certain measures without mandating their 
use in all, or any, individual cases. 

At the May 22 scoping meeting in Washington, D.C., 
representatives of the Mineral Policy Center scoffed at such 
standards, and labeled the Nevada reclamation program as 
"voluntary" and therefore inappropriate. Make no mistake about 
it, there is nothing voluntary about the Nevada or the current 
BLM program. Operators must have reclamation permits and 
approved reclamation plans prior to beginning operations. The 
fact that the "means and methods" performance standards are 
discretionary makes the program vor)cable and successful, since 
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outcome-related performance standards can be achieved in a manner 
appropriate to each particular site. 

C. Baehfllllna Open Pits 

In written materials distributed at the Hay 1997 scoping 
meetings, BLH asked for specific comment on the advisability of 
adopting a reclamation performance standard dictating that open 
pits must be backfilled. As we now discuss, such a mandatory 
performance standard would be inappropriate in the hardrock 
mining arena. 

As BLH must be aware, the necessity, feasibility, and 
appropriateness of backfilling open pits is dependent on site- 
specific circumstances. In many cases, backfilling is an 
unreasonably expensive or technically Infeasible reclamation 
alternative that, if mandated, would preclude mining in the first 
place. This has been recognized by the National Academy of 
Sciences, which estimated that “to restore the original contour 
where massive ore bodies have been mined by the open-pit method 
would incur costs roughly equal to the original costs of 
mining."** The Academy further concluded that, "such backfilling 
of a large open pit would be of uncertain environmental and 
social benefit . . . ."** Newmont Gold's experience bears out 
the Academy's findings. In connection with preparation of an EIS 
relating to its Twin Creeks mine, Sante Fe Pacific Gold 


“National Academy of Sciences, supra note 5, at xxvlii. 
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Corporation (which is now owned by Newmont Gold) estimated that 
the cost of backfilling could exceed $100 million and that the 
backfilling process would take decades to complete. 

Moreover, backfilling effectively precludes future mining of 
the open pit. This is of particular importance to precious 
metals producers such as Newmont Gold. Given the price of gold, 
as well as the continuous development of new mining and 
beneficiation techniques, it may be economically desirable and 
feasible in the future to mine areas of an open pit that cannot 
now be economically or feasibly mined. We would not want to be 
deprived of that opportunity by an arbitrary requirement always 
to backfill open pits. 

Additionally, in many cases, backfilling would cause more 
environmental harm than good. Pilling a pit with waste rook will 
allow groundwater to contact minerals in the rock, thus 
increasing the potential for degraded groundwater. Moreover, the 
actual movement and deposit into the pit of waste rock will 
result in potential safety problems. 

Protection against physical hazards posed by open pits often 
can be achieved by less expensive means than backfilling, such as 
fences and signs. Nevada ensures that non-backfilled open pits 
do not become repositories for nine waters that may be harmful to 
humans, wildlife, or the environment. Pursuant to MAC 
s 445A. 429(3), bodies of water that result from mine pits 
penetrating the water table may not be left in a condition that 
••[h)as the potential to degrade the ground waters . . . [or] 
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affect adversely the health of human, terrestrial or avian life." 
If modeling indicates that waters may be potentially harmful, 
operators must develop a plan to treat the waters or take other 
steps to protect human health, wildlife, and the environment. 

This is not to say that backfilling is never appropriate. 
However, it is not always, or even usually, a feasible and 
appropriate alternative, and it often would result in a net 
environmental detriment. As such, as under the current 3809 
regulations, a performance standard mandating backfilling is 
inappropriate . 

D. Protection of Surface Water and Grouadwater Quality 

The written materials distributed by BLM at the May 1997 
scoping meetings also request comment on whether BLM should 
promulgate performance standards for the protection of surface 
water and groundwater quality. The answer, in a word, is no. 

Historically, it is the States and the federal EPA that have 
regulated releases of contaminants to surface waters and 
groundwaters. These entities have promulgated extensive 
technology- and water quality-based regulations to ensure 
protection of all waters. Thus, as BLM is aware, EPA has 
promulgated technology-based effluent limitations to protect 
surface waters from discharges of process waters and mine 
drainage from ore mining and dressing facilities. See 40 C.F.R. 
Part 440. 

Nevada has gone even further in protecting surface waters 
and groundwaters. Thus, as discussed earlier, in areas of the 
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State where annual evaporation exceeds annual precipitation (such 
as the area where Newmont Gold's facilities are located) , the 
Nevada regulations require facilities to achieve zero discharge 
to surface water. NAC S 445A.433(l)(a). Moreover, with minor 
exceptions, groundwater quality cannot be lowered below drinking 
water standards, and the concentration of WAD cyanide in 
groundwater cannot exceed 0.2 mg/1. NAC SS 445A. 424(1) & 
445A.424(2). Facilities must also draw up and implement a 
program designed to monitor the quality of all groundwater and 
surface water that may be affected by the facility. NAC § 
445A.440. These requirements are in addition, of course, to the 
specific design requirements for ponds, pads, impoundments, and 
tanks discussed earlier. 

BLM has always recognized the primacy of States and EPA in 
this area by incorporating these agencies' relevant environmental 
regulations into the 3809 program. See 43 C.F.R. S 3809.0-5(j) ; 
id . s 3809.2-2. Indeed, it is doubtful that BUi has the 
authority, under S 302(b) of FLPMA, to promulgate "environmental" 
performance standards related to discharges to surface waters and 
groundwaters. Section 302(b) merely allows BLM to prevent 
"unnecessary or undue degradation" of the public lands. By 
contrast. Section 603(c) of FLPMA, which governs lands 
recommended for wilderness area designation, directs the 
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Secretary to: 

"take any action required to prevent unnecessary or 
undue degradation of the lands and their resources or 
to afford environ mental protection." Id- (emphasis 
added) . 

Thus, when Congress wanted to give BLM the authority to 
promulgate "environmental" standards, it said so explicitly. 

In any event, regardless of BLM's authority, it would simply 
be a waste of BLM resources to engage in the lengthy and time- 
consuming process of second-guessing the EPA and States, by 
developing water quality or discharge standards different from 
those already developed by agencies with more expertise in such 
matters . 

E. Waste Dumps. Tailings Ponds, and Leach Pads 
BLH has also requested comment on whether it should develop 
performance standards relating to operating conditions and the 
final appearance of waste dumps, leach pads, and tailings ponds. 
Again, in our view, given the site-specific nature of mining 
facilities, uniform standards dictating the means or methods of 
achieving desirable outcomes are inappropriate. What may be 
appropriate operating conditions for a leach pad in Nevada may be 
inappropriate in a wetter climate such as South Carolina. 

In any event, as we have discussed throughout these 
comments, the State of Nevada regulates in detail the operation 
and closure/reclamation of waste dumps, leach pads, and tailings 
impoundments. See pages 15-20 above. These regulations are 
incorporated into the current 3809 regulatory program. As such. 
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at least in Nevada, there is no need for new or additional BLM 
regulation. 

VII. Any Revisions To 3809 Must Eiq>hasise 

Coordination With State Regulatory Prograas 

The April 4 NOI states that "[t]o ensure that [FLPMA's] 
purpose of avoiding unnecessary or undue degradation is achieved, 
BLM would adopt rules that would minimize duplication and promote 
cooperation among regulators.** 62 Fed. Reg. at 16178. Newmont 
Gold is very pleased that, by these terms, BUI has acknowledged 
that avoiding duplication and promoting cooperation with States 
are integral to FLPMA's purpose of preventing unnecessary or 
undue degradation, not just Important general considerations for 
effective regulations. As discussed above at page 9, these goals 
are especially important because many operators, including 
Newmont Gold, engage in exploration and mining activities on 
mixed public and private sites. Such operators would be severely 
disadvantaged if subject to differing (not to mention 
inconsistent) State and federal regulatory programs, depending 
where on the site a given activity occurs. Moreover, even when 
operations take place exclusively either on public or private 
lands, operators can more easily learn and more efficiently and 
effectively comply with one set of regulations. 

In materials passed out at the May scoping meetings, BUt 
expressed interest in receiving comments on how it should account 
for the variance among performance standards now used by 
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different States. In our view, variance among State laws should 
not be a concern, so long as the BLM program in a given State is 
adequate to protect public lands and the environment in that 
State. Thus, as discussed earlier, Nevada's regulatory programs 
are more than adequate to ensure protection in Nevada. If BIM 
determines after study that Colorado's programs are also 
sufficiently protective, it should not matter that operators in 
Nevada may have to comply with differing standards than those in 
Colorado. All that should natter is that the public lands within 
both Colorado or Nevada are adequately protected. After all, 
given the diversity among mining sites in different locations, it 
is not surprising that different States would impose differing 
standards . 

In this regard, we disagree strongly with comments made by 
Mineral Policy Center representatives at the May 22 scoping 
meeting that, even if a particular State’s law (such as Nevada's) 
is adequate to protect the environment and the public lands, BhM 
should nonetheless promulgate national standards to ensure a 
floor of protection below which no State could fall. Newmont 
Gold personnel are familiar with the Nevada regulations. Any new 
"national" BLM standards might (and probably would) be 
duplicative of or inconsistent with the Nevada program, and would 
require additional expense to learn and achieve compliance. If 
there is no need for such new standards in Nevada, then there 
should be none. At best, if BLM determines that a particular 
State's laws are inadequate, then BLM should promulgate new 
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regulations applicable only to operators in that State that are 
tailored to the types of mines and practices in that State. 

VIII. As Part of The BIS Process, BLM Hust Consider 
All Reasonable Alternatives, Including The No- 
Action Alternative 

As discussed in Part III, we believe that BLM should hold 
the EIS process in abeyance unless and until it determines that 
the current 3809 program, in conjunction with other applicable 
State and federal laws and regulations, is deficient is some 
significant respect. However, if and when the EIS process does 
go forward, BLM must ensure that it » [r] igorously explore[s] and 
objectively evaluate[s] all reasonable alternatives, and for 
alternatives which [are] eliminated from detailed study, briefly 
discuss[es] the reasons for their having been eliminated." 40 
C.F.R. § 1502.14(a) . 

As discussed earlier, we are greatly handicapped in our 
ability at this time to suggest alternatives that should be 
considered by BLM, since we do not know what, if any, current 
regulatory proposals the Agency has in mind and what, if any, 
deficiencies it perceives in the current regulations. That is 
why further scoping comments should be solicited from the public 
after BLM has a more concrete proposal in mind. 

Nonetheless, in evaluating the need for and potential 
impacts of any regulatory changes to Part 3809, BLM should at 
least consider the following alternatives: 
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• The Mo-Action Alternative . Under 40 C.F.R. S 1502.14(<i), 

BLH must rigorously examine the alternative of taking no 
action. This means, of course, that BUt must determine the 
environmental, socioeconomic, and other impacts resulting 
from the existing 3809 regulatory program when administered 
(as it is) in conjunction with all applicable State and 
other federal laws and regulations. BLM should give special 
attention to the no action alternative, as it has an 
important benefit: both operators and BLH are familiar and 
already comply with the existing program, and hence need not 
spend additional resources to learn and implement a new 
program. 

e Bolster BLM Resources . A second reasonable alternative BIH 
should consider is retaining the existing 3809 program while 
boosting resources available to BLM for enforcement and for 
reviewing plans of operation. It may well be the case that, 
even if there are deficiencies found in the current program, 
the deficiencies derive from lack of funding, not inadequate 
regulatory provisions. If so, the solution is to increase 
funds, not dismantle a soundly crafted regulatory program. 

• Deference to States and Federal Agencies . A third 
reasonable alternative would simply be to require operators 
to comply with existing state and federal environmental and 
reclamation regulations. These regulations contain both 
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technology-based and perfonaance standards applicable to 
mining and reclamation. Evaluation of this alternative will 
require an assessment of whether State and other federal 
regulations are adequate to protect public lands, even 
without any substantive 3809 regulations. This alternative 
avoids any problems with duplicativeness and consistency 
among competing regulatory programs. 

• Deferral to States with Comprehensive Regulatory Programs. 

A fourth alternative warranting consideration would be for 
BLH to evaluate the adequacy of existing State laws and 
regulations and to tailor its 3809 regulations on a state- 
by-state basis. Under this alternative, BUI would defer 
to States that had comprehensive environmental and 
reclamation regulatory programs for mining operations on 
public lands. Hevada is an excellent example of a State 
with fully adequate environmental and reclamation 
regulations governing mining operations. 

• grandfather Existing Operations . A fifth alternative is to 
grandfather existing mining operations. Mining operations 
now underway should not have to be retrofitted to comply 
with new regulations, especially where such operations are 


"Agencies preparing an EIS for a major federal action are 
encouraged to evaluate proposals and their alternatives on a 
geographical basis, such as region-by-region or state-by-state. 
40 C.F.R. S 1502.4(C)(1). 
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not causing harm to public lands and where the decision to 
go forward at a particular site was based on the economics 
of complying with existing 3809 regulations. 

Exploration Activities Affecting Fewer than Five Acres . 
Regardless of what alternative is chosen for major 
operations, BIM should evaluate retaining the existing 
notice-level operations program for exploration activities, 
hs discussed above, notice-level exploration activities by 
their very nature do not cause significant surface 
disturbance. Moreover, BLM has a broad array of authority 
over notice-level operations to ensure that such operations 
do not cause tinnecessary or undue degradation and that 
affected lands are reclaimed. 

Reminina . A seventh alternative BLM should consider is to 
waive otherwise applicable 3809 requirements for remining 
operations, because such operations can result in the 
remediation of hazards at inactive mine sites without the 
expenditure of public funds. The concept of remining is 
relatively simple. Given advances in technology, it may be 
economically worthwhile tor a mining company to extract new 
ores from a historic mining area, or to rebenef iciate, 
reclaim, or otherwise reprocess tailings, rock, and other 
byproducts of a historic site. As part of the remining 
process, the mining company would create a net environmental 



136 


- 52 - 

and safety benefit at the site. Waiving otherwise 
applicable 3809 regulations would create an incentive for 
retaining operations. 

These are the alternatives we can identify at this stage, given 
the limited information provided in the April 4 NOI. Again, we 
encourage BLM to entertain further comments as it begins to 
develop more concrete proposals. 

IX. BLM Must Carefully Examine The Potential Impacts Of Any 
Regulatory Changes On Exploration And Mining Operations 
And On Local And Regional Economies 

As the April 4 NOI notes, as part of the EIS process, BLM 

must evaluate the potential environmental, cultural, aesthetic, 

and socioeconomic impacts of its proposals and all reasonable 

alternatives. See 40 C.F.R. S 1508.8. The April 4 NOI further 

notes that among the impacts "tentatively identified for analysis 

in the EIS" are impacts to exploration and mining operations and 

to local and regional economies. 62 Fed. Reg. at 16178. 

We of course agree that BLM must assess the impact of any 

new proposed regulatory program or alternatives on exploration 

and mining activities. We wish to make sure, however, that BLM 

appreciates all the different potential impacts that can occur. 

These include negative impacts to production and exploration 

activities caused by the following: (a) increased delays in 

securing permits, particularly if there are changes in regulation 

governing notice-level exploration activities; (b) increased 
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costs of cooplying with new regulatory initiatives; (oj costs and 
administrative burdens <on both the industry and BLM) resulting 
from inconsistent or duplicative federal and State regulations, 
particularly for operations on mixed public and private lands; 

(d) costs and burdens of altering or retrofitting existing 
facilities to comply with new regulations; (e) impact of new 
regulations on the incentive to remine historic sites; and 
(f) costs and feasibility of complying with uniform design, 
technology, and performance standards as opposed to flexible 
site-by-site requirements, at each different type of mine in each 
different hydrogeologic and climatic setting. 

We also agree that BLM must assess the impact of 
alternatives (including the no action alternative) on local and 
regional economies. Regulatory changes that impose additional 
burdens on exploration activities or otherwise increase the cost 
of mining operations could lead to cuts in mining jobs. Such a 
loss of mining jobs could have far-ranging and devastating 
effects on local economies that depend on income from miners. 

Cuts to mining jobs would have an especially pernicious effect on 
small businesses that rely on mining employees' purchases. 
Finally, it is important to focus on local communities 
potentially affected, rather than "national" economic impacts, 
since mining is concentrated in particular communities in certain 
regions of the country. 

We hope these comment are useful to the Agency. We urge 
members of the 3809 Task Force to maintain a continuing dialogue 
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with Newnont Gold as the 3809 initiative progresses, and we are 
of course available to assist the Task Force in its efforts. 


Respectfully submitted , 


Mary Beth Donnelly 

Vice President - Government Affairs 

Nemont Gold Company 

801 Pennsylvania Avenue, N.H. 

Suite 740 

Washington, DC 20004 
(202) 628-0005 


John K. Hudge 

Director of Environmental Affairs 
Newmont Gold Company 
1700 Lincoln Street, #2600 
Denver, CO 80203 
(303) 837-5884 


June 20, 1997 
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h Purpose 


1.1 Purpose 

Ilie pagpose of this reixm is id evaluate aormi Stale of Nevada ^old cyap «igm»H 

closuare reguiations . compare tfaem to the uranivgn mili tailiogs design and operate^ regulaaons promuigazr- 
40 Code of F^leral Reguladom (CFR) 192. sad compare each to methods used at three gold cyanide mill faciiiti 
in die State of Nevada. Nevada was selected for die comoariy m b^ause it is die naiiop*s largest producer of 
goidjias the largest sumber of gold ^^de mill facilities, and ha s promulgated die mtat sdvsiced cya nide mil 
ta ilinesfacilitv regulatory framewarlf r^oR is mtended to enhance the Environmental Protecnon Agency' 
(EPA) understanding of how Nevada regulates its gold cyanide mill tailings. Attachment 1 provides a list of 
leferesces and other tnat^waU coatsuhed during preparadon of this report. 


UIotroduetioD 

CoQventional cyanide tank leaching methods are used on gold ores with adequate grade (gold conmit per ton) aoc 
tonnage (quantity of ore available for leaching) to jusoJy the complexly of design, and higher capital cost as 
compared to cyanide heap leach methods. A gold mill can be divided inm 4 major areas: ore mining and size 
rethtetion, le^isg, gold recovery, and tailings disposal. Once the ore is removed hom the greund it is crushed ir 
to 3 stages to prepare the ore for grinding. The number and types of crushing stages is dependent on the hardness 
the ore and the ore feed size required for the grinding milL mills and balls accept ore crushed to less than 1 k 

1-1/2 inches, and autogenous and semt-aucogenous mills (wdiere the on acts as ail or part of the grinding media) c 
accept ore as coarse as 6 inches in diameter. Grinding is usually d<»e wet using recycled mill water from the 
tailings impoundment, and additional cyanide is typically added to the mill water in order to begin leaching as soo 
as possible. 

The product from the grinding circuit goes tfarou^ a sire classifier (i.e. vibrating screens, bydrocyclones) to ensui 
that It IS fine enough to liberate as much gold as economicaliy possible, typically 60 to S0% fioer than 200 mesh 
(74 microns). The ground ore and mill water (pulp), is leached by oecbanically agitating it in a series of tanks. 
During the agitated leach, additional cyanide is added along with air and/or oxygen which are necessary catalysts 
for the dilution of gold and silver. 

The dissolved gold can be recovered from the gold-bearing cyanide solution (pregnant solution), by either 
adsorption on to activated charcoal or precipitation with zinc dust. Wbm activated charcoal is used it can be-adde 
during the leach (carbon-in-teach), or after leaching (cartKm-io-pulp). Once the dissolved gold is removed from 
solution, the mill tailings and resulting "barren soluhon" are pumped to the tailings impoundment. The gold is 
chemically stripped from the carbon, electrowon from the solution, and melted into impure bars, called dort. Wbe 
zinc dust is used to recover gold from solution, the tailings are separated from the pregnant solution and washed 
using a sequence of thickeners and wash water. This is known as counter-current decantation. The washed tails a- 
pumped to the tailings impoundment. The pregnam solution is clarified by filtration, deareated in a vacuum tower 
and mixed with zinc dust which precipitates the gold by electrochemical deposition. The now barren cyanide 
solution IS returned to the leach and wash circuits. 


The design and operation of the tailings unpoundment is extremely important^ it n vn purposes- Y l ^ 

a semmg oasm lor the miil water which is then recycled to the grindin g awfi b»ariimg rirrmtg; awH ny ae th^ 
w ^ie depositon' fBr the min tanipg s. ihe size ot the taiiiPES impoundment is based upon the total expected voluc 
of uilings produced over the life of the mine, the sealing time required to separate the mill water from the tailing 
the volume of mill water to be kept on hand, and the volume possible from a 24 hour- 100 year storm ev^it 


Wastes generated from gold cyanide milling operaboos includes mtil tailings, which contains small quantities of 
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q)em qranide sohitioii; reridual cynidg: md tnluhiliTari mamLeyiiMU « Whcs the ttqiply of ore is 

exh i iw e d , the final stq> in the life of t gold cyinide mifliag facfliiy b closure. Gold ^anide millmc huilides must 
^ CdtimHy ^wt9s hav* been released lo the eovinmeitt apf wiij the" 

wisiexlegndeihewiiersofifaeStittinlliefii^. wwim ih« n i tr nffl i n ii . rn iliij i l iiiiiii 

Hietore & oiitoftlieaesignaiidopc i i i i i niMaaarjipriflrtDifae rJ^ww^iw^m ailofinmmgjndaiUy 


' For a more in depth discussion of the gold cyanide milling process, see EPA Technical 
Resource Document on Exo-action and Beneficiation of Ores and Minerals for Cold (EPA S30-R-94- 
013) 
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2. THE NEVADA CYANIDE MILL TAILINGS REGULATORY FRAMEWORK 
2.1 Overview 

The State of Nevada h** an artensive set of reguiatiom that govern the design, operapon, and clo siac 

rtf mminp facilities inch i<^^p fhftw that produce cyanide mil] tailings, la addhion. the Nevada Department oF 
t '.^>n 5 ffp^Tion Naturai Resource Div^ion of fcnvntKimeatai ProtecdoD (NDEP) Bureau of Mining Regulauoo 

anH Reclamation ha< guidance documents memoranda that govern the design, operation, and closure of 
gold cyanide Tniiimg facilities. 1 q general, due to the clarity of the regulations, only a few guidance documents b'*' 
ret^uired to ensure the <ig*ign and o p erat ion of die ficilities meets the intent of the regulations. All of these 
requirements are inten ded to address the enviroomental, safety, and health concerns assoc i a t ed with cyanide 
leaching. Among these concerns are the following. 

• First, the gold ore itself enn rains hazardous consticuents such as antimony, arsenic, mercury, thallium, and 
sulfur. During active leaching the cyanide solution mixes with and solubilizes some of these hazardous 
constituents. 

• Second, the cyanide leaching solution which is present in both the leach circuit and the tailings impoundmer 
mntains free cyanidc and mecallo-cyanide complexes of copper, iron, nickel, and zinc, as well as other 
coDStitueots in the ore that are mobilized during leaching. 

• F inally ^ rh f ; n*’’ ^ imprtiinrfm nnT and the lincrS 

used in the tailing s impoundment are considered to be waste at the closure of the facility. 



Much of the process material and the waste generated during the leaching process may be exposed to the 
environment, with a potential for contaminant transport For example, an improperly designed tailings 
impoundment could result in failure or a breach in the liner. T he release of cyanide solution and mill tailings 
from a tailings impoundment may oceu r ctrttwit th^ impnundments ar e 

designed to hold the ad ditional volume. Further, these constituents may de grade surface and groundwater. soiK s). 
and/or air qualtiy du ring and alto the cyanide iMcmng process. Biras and other animals that come into contact wh 
the tail mgs impoundment and bolding ponds may also be The major coptaminaiion threat duri ng anc 

after cyanide leaching is the release of cvanide and/or soluble metal bearing solution u» o the surface and ~ 
groundwater- Nevada's repilatorv framework focuses on the prevennon of these types of releases 


2.2 State Mining and Reclamation Permits 

A basic principle of the Nevada regulations prevents the operation of any facility until State mining and reclamaii- 
permits are granted. The contents of the permit applications require the permittee to meet minimum design 
standards and perform advance planning to prevent degradation of waters of the State. For facilities m existence 
pnorto September 1, 1989, the regulations require the operator to obtain a permit by no later than September 1, 
1992. The permit requu-emeot regulations are found in the Nevada Administrative Codes (NAC) as follows; 

NAC 44S390 Permit required; operatioo under an existing permit. 

1 . All facilities in existence on September 1. 1989. must obtain a valid permit within 3 years after 
September I, 1989. 

2. After July I , 1990 no person may begin construction of a new process component, or 
materially modify an existing process component, widtout first obiaming a permit or permit 
modification, or the concurrence of the department that the construction or modification is in 
conformance with the existing permit. 

Facility - “all portions of a mining operation, including, but not limited to, the mine, waste rock 
piles, or piles, beneficiation process components, processed ore disposal sites, and all associated 
buildings and structures. The term does not include any process component or non process 
component which is not used for mining or mineral production...” (NAC 44SA.3S9). 
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This leads to the second basic principle of die Nevada regalanaos: cyanide leach operati on s are regnlated by 
evaluation of a {aocess con^Kment of the ftcilior. 

Process Component • **a distinct poctioo of a constructed fiKili^ which is [or can be) a 

point source. (NAC 445AJ7S)‘ 

Thus, Nevada regulates point sources throu^ioiit the mining and c yeratio n , and requires tiiat an 
op e rat o r who chooses cjranide leaching to recover gold fiom ores to clearly identify point sources for all 
related operatidns.’ Clearty identified point sources for conventional gold cyanide mill operations require 
minimim design cr iter ia mehirfmg conrideratioo for smtn events and zero discharge for process 
compcments where armual evaporation exceeds annual precipitation. The r^ulatioos provide tint a focility 
may not degrade the wattrs of the State and dioiikl prevent releases of eontaminants that may degrade the 
State waters. 


2.2.1 Contents of the Mining Permit Applicarion 

The requirements for tnming permit appUeations are outlined in NAC 44SAJ94. The application ensures tha t the 
r esponsible parties are cleariy identified and that the design and operation of the fteilitv k «p penpri«te for the 
p hysical, geological and hyarogeotogtcal conditions at the site. The apolication mua inelud^ the fa Uowinp- 

( 1 ) The owner, (iterator, authorized agent, and legal structure of the ipplicanC 

(2) Documentation that the local board of county commissioners has been provided notice of the proposed ' 
tteveiopment; 

(3) The processing rate for the foditty: 

(4) An area assessment, tnehiHing hydrogeological, geological, topogr ap hical evaluations as described in 
NAC 445AJ95. 

(5) A meteorological report, as described in NAC 445A.396. including faistorical monthly avenges for 
rainfall, 24 hour storm events with interval of recurrence, temperanire variation, and charactenzaxion 
of waste rock, overburden, and ore samples for their potential to release pollutants: 

(6) Ad engineering report, as described in NAC 445A.397, stamped by a Nevada registered Professional 
Engineer, including engmeering plans showing all potential sources of release to the environment 
(extraction and beneficiation sites, waste rock disposal sites, mill tailings impoundment(s)); methods 
for control of storm water run*off; the existing geological and hydrogeological conditions beneath and 
adjacent to the site and tiie degree to which these conditions provide natural containment; fluid 
management system; preferential flow pathways and structural stability; a description of the liner 
material and installation of all tailing impoundments and ponds, mcludmg a description of the sub- 
base preparation; details of leak detection and site-monitoring systems; process scfaemaucs; and 
methods to be utilized for inspecting, testing and quality assurance and control. The mformation 
provided must be of sufficient detail to allow the NDEP to determine: 1) which of the potential sources 
are to be ctmsidered process components; and 2) that the design of the process components and 


^ Nevada has the authority to implement the Clean Water Act NPDES program, which provides 
the definition of point source. The Federal NPDES program addresses point source discharges to waters 
of the U.S., which generally include only surface water. Nevada issues single permits that regulate (or 
prohibit) discharges to waters of the State, which include both surface and groundwater. Thus, the 
regulation of discharges to surface water in this paragraph correspond to Federal NPDES requirements, 
while the regulation of discharges to groundwater described here have no NPDES analogue. 


^ NAC 445A.397 
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monitoring system is to protect the wamis of the Stite from degrirfition. 

(7) A copy of the draft operating plan as descnbed m NAC 44SAJ98, including a plan for managemet 

all process fluids; a moottoving plan (currem water quality profile of ground and surfttce water wi^. 
m^ be effected, monitoring locsdMS, leak deteciioo locations); emergen^ plan; a tempOTary clos 
plan; a tentative plan for permanent closure (procedures for characterizing and stabilizing mill tailii 
as they are genensed and die c<m of implementation); and 

(8) A report of die sample analysis required under NAC 44SAJ95 (meraorological rqiort). 

Iho requiraneats within the pennit ^jplkation ftnte the permittee to consider and design the fectlity to 
liiriiiiiiiiiiil'inrTiiiiiiitiile niiiiliiiaiii Tin ili ligii nilfl iTlttlTlBITf ilHI I llliliiil iiijii Inin fmm dupmrrrF 
ctxnponents, per mmnnum oesi^ZritBria, as disflxsed later. 


222 Contents ^cAedamatjOT Pennit Application 

In additioffto ±e mining pern^ an reelamaxiao pennit is also required for exisimg fedlides and prior 

the commracemeitt of new^nming activities. 

NAC 519A.120 Time when obtaining of permit and payment of fees required. 

1. The ^>erator of each ... operadoc which is active on October 1, 1990, shall obtain the 
permit required by NRS.. J 19A JOO....: 

(a) On or before October 1. 1993; or 

(b) Before ^Modtximent of the ...miaing operatiun. whichever occurs first 

2. The operator of each ..mining operation which becomes active after October 1, 1990, shall 
obtain the permit required by NRS...5 19A.200, ... before engaging m ... mining 

As in the mining pennit tipplicatiim. specific ttems must be included in the TeclamatiMi pennit application. The 
reclamation permit applicadoo clearly identifies the responsible party, a statement that the applicant assumes full 
responsibility for the reclamation of any surface area affected by the mining operation, and for mining operations 
public land^AC 519A.150). The application mim also include a complete reckunatiai plan, the estimased cost 
execute the reclamation plan, and a map depicting the area to be covered by the surety bond. 

Specific to mill operations, the reclamation plan must include:* 

! . A topographic map of the area of the operation depicting: ...the kinds of disturbances, including: 

Tailings unpouadments; 

2. The location of any surfece water body widiin one-half mile down gradient of the operation; 

3. An estimate of the number of acres affected be each type of disturbance; 

4 . A proposed productive post-mining use of the land; 

5. A proposed schedule for iniciation and completion of all reclamation activities; 

6. The proposed methods to be used in reclaimuig impoundments used during the operation; 

7 . A statement of any constraints on the estimamd time to complete reclamation caused by the residual 
moisture content or physical or chemical qualities of impoundments; 

8. The proposed revegetation of the land for its post-mining land use. 

2.2.3 Permit Approval 


NAC519A.270 
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Prior to i 4 >proval, each plication goes through an extensive review by NDEP, public hearings, and comment 
resoluticm as descrtt>ed in NAC 445A.400 though .409. In addition, die plan of operaiira must be approved by the 
app ropriate federal agencyfies) and must be accompanied by surety bond wdiidi is acceptable to NDEP. Therefore, 
prior to the commencement of tolerations, the fiKiliiy must meet the minimum design criteria to prevent degradation 
of the waters of the State, and have operating, emergency and reclamation plans in place. 


2J Minimum Design Criteria 

In general, the State of Nevada mmitwum crherii “establidi minimum contaminant ccmtrol technologies and 
de&e site and operating conriirinns which must be evaluated. Based on site cbaracterizatioa, best engineering 
judgement will be applied to dete r mine the degree to vriiich designs must provide more or less proteccioD through 
engineoed containmenL” (NAC 445A.432) 

This identifies the next basic princ^le of the Nevada regulations which is **Best Engineering JudgemenL” 

Best Enpneering Judgement • *ihat dedsioo by the deparmerUy which, afier evaluating available 
alternatives and levels of technology presented by the applicant, results in an acceptable design for 
containing coctaminants from a fiuil^ in order to protect waten of the State." (NAC 44SA3S4, 
emphasis added) 

This means that NDEP establishes tntfihnum cantaminani control technologies and operating conditions that the 
applicant must meet, and then evaluates, based on best engineering judgement, the specific technology and design 
proposed by die applicant Foreatanyie, an tyeratof may design a tailings impoundmeot to the minimum design 
criteria; however, if h is located where groundwater is near the surface, NDEP may require a liner sysmm widi a 
greater degree of containment (NAC 443A.434) • 

As described below, Nevada regulations establish miatmum design criteria for hn|!>ftimAT>ems^ poods, vats 
and tanks, and linen. 


2.3.1 Tailings Impoundments 

The Nevada regulations differentiate between a tailings impoundment and spent ore from heap leaching through the 
definition of a tailings impoundment 

NAC 445A.381 **Tailings Impoundment” Defined. "Tailings impoundment” means a process 
component which is the final depository for processed ore discharged from a mill. 

As stated in NAC 445A.436: 

( 1 ) a tai lings impound ment must utiiir# a TimuiinnimT equivalent to; 

Twelv e_tnches of recompacted nr nm o n r t r d t n il > hav^ an m piar> recompacted coefficient 

of penneabil ity of no more than IxlO'* cin/sec; or ' ^ 

comp etent bedrock of other geologic fotmatioiis underlying the site which has been demonstrate d to provide a 
de gree of containment equivalent to paragraph (a.) 

(2) NDEP may require an alternate level of containment based on: 

(a.) the anticipated characte r istics of the matenal to be deposited; 

(b.) the soil and geology at the site; 

(c.) the degree to which the hydraulic bead on the liner is minimized; ^ 

(d.) the extent and methods used to recycle and detoxify materials; 

(e.) pond area and volume; and 

(f.) the methods used to deposit the impounded material. 
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Prior to approval, each applicatioo goes through an extensive re^aew by NDEP, public bearings, and ctnnment 
resolution as described in NAC 44SA.400 though .409. In addition, the plan of (^>ention must be approved by the 
^)propriate federal agencies) and must be accompanied by surety bond which is acc^table to ND^. Therefore, 
pnat to the commencement of operatioas, the fecility must meet the minimum design criterta to prevent d^iadation 
of the waters of the State, and have approved o p e ratin g, emergency and reclamatioo plans in place. 


23 Minimum Design Criteria 

In general, die State of Nevada rntwirnitm Ht^tgn criteria *‘establish mmwwinn contaminant control technologies and 
de&e site and operating conditions udiidi must be evaluated. Based on site charact er ization, best engineering 
judgement will be ai^Ued to detennine the degree to which designs must provide more or less protection through 
engineered containment” (NAC 44SA.432) 

This identifies the next basic principle of the Nevada regulations which is ‘‘Best Engineering Judgement” 

B€St Ertgineermg Jue^ m ent • "*^01 decision by the depavnent^ which, after evaluating available 
alternatives and levels of technology presented by the applicant results in an acceptable design fm- 
containing contaminants from a fecUiiy in order u> pro t e a waters of the State.” (NAC 445A J54, 
emphasis added) 

This means that NDEP establishes minimum contaminani control technologies and operating conditions that the 
applicant must meet and then evaluates, based on best engineering judgement the specific technology and design 
proposed by die applicant For example, an operato r design a tailing s impoundment to the minimum design 

criteria; however, ^ h is located where groundwater is near die surface, NDEP may require a liner system with a 
greater degree of containment (NAC 445A.434) • 

As described below, Nevada regulations *******««>■ mintmtun design criteria for im p a unrimant^^ ponds, vats 
and tanks, and liners. 


The Nevada regulations differentiate between a tailings impoundment and spent ore from heap leaching through the 
definition of a tailings impoundment 


NAC 44SAJ81 ”Tailinp Impoundment” Defined. “Tailings unpoundmeni” means a process 
component which is tiie final depository for processed ore discharged from a mill. 


As stated in NAC 44SA.436: 


(1) a tailings impoundment must utilize a s 


nent equivalent to: 


Twelv e_inches ofrecompactcd "*^vr '"*pnned. nr 

of permeability of no more than IxlO^an/sccyor 


Lch have an m place recompacted coefficient 


comp etent bedrock of other geologic formations underlying the site which has been demonstrate d to provide a 
degree of containment equivalent to paragraph (a.) 


(2) NDEP may require an alternate level of containment based on: 

(a.) the anticipated characteristics of the moerial to be deposited; 

(b.) the soil and geology at the she; 

(c.) the degree to wdiich the hydraulic head on the liner is minimized; 
(d.) the extent and methods used to recyck and detoxify materials; 
(e.) pond area and volume; and 
(f.) the methods used to deposit the impounded material. 
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water source due to d^ih or mmgfiiMrifm, lod it is not ecooomicalfy or KdmologicaUy capable to 
make k fit fiv lumiaD coasuiqxioii; 

2. Tbe depth from the surtme to ground wamr k grea te r than 200 feet and a mmitnuin of SO feet wife 
coeffident of permeabili^ of 1x10^, 

3. Conditions at the site or fecilhy design specificatioiu allow a lower level of containment i»iiile 
ensuring that the waters of the state will not be degraded, as demonstrated through a site or 
engmeering assessmenL 


2.4 Tailings Dam Permit 

The Nevada State regulatioos for Dams and Other Obstntctiocis appear in MRS Chapter 535. In summary, *‘Any 
person wfeo inteods to cmistniet, reconstruct or alter a dam that haa a crest height 20 feet or higher, as measured 
fitan fee downstream toe to fee crest, or has a crest height less than 20 feet but will in 4 )ound 20 acre*feet or more of 
movable material, must acquire a dam safety permit prior to construction.’’ Any dam that doesn’t meet tbe ‘20/20’ 
criteria must still file a completed appUcanon fixm wife fee State Engineer’s office prior to consiructioa. The filing 
fee is not applicable unless a permit is required.”* 

“Alfeou^ tailings are a mobile fnaterial, they are significandy more viscous than water. The tailings are nonnally 
transported as a slurry via pqMlme to the pood where it is pot^ on top of older tailings dqtosiL The fluid and 

slimes either le»ch Artug h tailings m— />f t* ilwi^ kaiU Because there 

is a controlled inlet, it is not necessary to have a ^illway on the structure as the mmerial should never leave fee 
embankment A tailings impoundment is such that there is cnou^ freeboard to accommodate the 100 

year, 24 hour storm without overtopping. Also, most tailings fectlhies are built in raises. The Division (Nevada 
State Oivisitm of Water Resources) prefen downstream fonstruaion for tbe raises although centerline and 
upstream raises have been approved. In orda for an u{»tream raise to be allowed, it must be proven to fee Division 
that fee tailings, which now will be part of fee foundation for the raise, have consolidated, are not fully 
and are suitable for the size of the raise. A liquefecdon aiul slope stability analysis is required and acceptable 
factors of safety must be met. Because tailings are buih U> impound filing* only, no flood waters are 
permitted to enter the structure. This is accomplished by diversion channels collecting flows above fee dam and 
returning them mto their natural course downstream. 

“The permitting of tailings impoundments is done indepesdent of fee Division of Enviroomenul Protectioii 
however, tbe two agencies are concerned about fee same items. U. liners, leak detection systems, foundahoo 
matenals, slope stability and finally reclamatioo. Once fee mine has gone into closure, tbe mining company is 
responsible for breaching fee dam or otherwise rendering fee dam incapable of impounding any mobile material. 

All monitor wells must also be plugged and abandoned according to state regulations.”^ 

The design of a dam varies depending on the type of dam or impoundment, the size, seismic zone, and downstream 
and upstream hazards. Some analyses which may be required for the state engineer to evaluate the design are as 
follows; 


(a.) Stability Analysis- including loading conditions at fee end of constntciion, steady state seepage, and 
rapid drawdown; static loading wife an acceptable factor of safety between 1.4 and 1.6 and greater, 
and pseudo-static loading wife an acceptable factor of safety between 1 .0 and 1 . 1 and greater, 


^ Laws and Permitting Information Pertaining to Dams, R. Michael Tumipseed, P.E., Nevada 
Division of Water Resources, Page 2. 


Ibid, page 22 
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(b.) eaicMtatiff ns s up po rtin g the dam luniting hei^u under static condiDons; 

(c.) Seepage Analysis*oet flow and describe design feanires to provide lower seepage.; 

(d.) Describe the various sections of the impoundmeni, if more than one, and how tite tails will be allow* 
ti> drain and dry; 

(e.) Describe die decant system; 

(f.) Describe the drainage area and the system that will provide for drainage water to flow through or 
around the dam; 

(g.) Runoff calculations; 

(h.) Flood routing; 

(i.) Stmm design • 100 year 24 hours storm event; 

(j.) Describe instrumentation to be used to detect settlement, alignment changes, seepage and downstrean 
uplift pressures; 

Prior to construction, the state engineer must review the foUowmg to ensure they are included and sufficiently 
addressed. 

(a.) Clearing and grubbing of the construction area; 

(b.) Str^ing of unsuitable material; 

(c.) Foundation preparation/compactioo requirements; 

(d.) Embankment material, classiflcatioo, quality control and compacoon. Specify die minimum density c 
relative compaction; 

(e.) Geomembrane and geotextile specifications, including placement; 

(f.) Erosion protection; 

(g.) Concrete, soil cement and roller compacted concrete design and spectficaaons; 

(h.) Material testing requirements • frequency and type of test 

The review of the geotechnical repon by the division is essential to ensure that the proposed dam site is adequate f 
the structure, and should contain the following information. 

(a.) Surface conditions of both the foundation and the borrow areas, and surficial geology describing 

characteristics of all surface deposits, particularly as it relates to permeability. Describe the history of 
earthquakes and specify maximum probable intensity; 

(b.) Strength parameters and permeability of foundation and embankment materials; 

(c.) Grain size disoibution and classiflcation of all materials used; 

(d.) Identify all geological hazards and faults and their potential to rupture under the deposit; 

(e .) Boring and test pit results, including competency of foundation and abutments to support the proposec 

structure; 

(f.) Depth to water in the foundation and reservoir area; 

(g.) Availability of materiab, and describe laboratory and field testing of this material especially tests for 
water content compaction characteristics and shear strength; 

(h.) Describe the earthquake stability of the proposed coustruetjon materials, including resistance to 
liquefaction; 

(i.) Soil properties of core, drain, filter and shell material; 

(J.) If tailings are to be used as construction material, comment on the gradation, clay mineral content, and 
water content of the tailings slurry. Comment if the tailings will be ceparated into sands and slimes 
with only sands being used for dam construction, and if so, will cycioning be used. Discuss control of 
the phreatic line within the embankment and uplift pressures in the foundation soils downstream of the 
dam. 

Drawmgs should also be submined to include a vicinity and location; plan view of the watershed boundary, 
downstream hazard, rfam and reservoir area; topogiapbical map showing contours, survey ties from section comer 
to center crest of dam; cross section of embankment, axis, and maximum section; elevation of dam crest; slopes of 
upstream and downstream faces; details of erosion protection; dimensions and locations of all pervious, semi* 
pervious, and impervious materials; and reservoir area^capacity curve to the top of the embankment. 


2.5 Monitoring and Releases to the EnvironmcBt 
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The mfflmg pennit applicadoii most abo iDchide a desoqitioo of the Qrpe, oomber ad locaion of all tsnpUng 
pomts used to monitor the qual^ of all snrAce attd grouadwatcr resources that au^ be.aSMted by the fiiciiiiy. 
Based upoo the siiB cQoditiaQs aad the pioceas desigB, NDEP will detennme the ocBBot aod oon^lexity to which the 
pennittee must moaiur each process compooeoL The dedsico where to locate the monitoring points the site 

must be made after considerint the siie*s feolocy and hy i ho t eio l ogy (NAC 44SA.440). As stiied below, this is 
another basic pcine^ of the Nevada rqnlatiOBS: 


“Systems designed to detect and control leda fioD process components imist be located at the 
inter&ceofthe process c o mp on ents and the adjacem environment and be able toprovide the first 
. indkation.diat poDutams or contaminants have escaped their primaty containm aiL** (NAC 
44SA.442) 

Per NAC 445A.44I, a contaminant escaping prsnary containment does not result in immediate sbm down of die 
affected process eomponenL IfNDEPdetBraiinesthaillMrehasbeenavariatHn in a panmeter or element which 
has die potential to dqsade the waters of the State, then:: 

(1) The holder of A# petmir ahall »mA •«>>»».«» — 

(a.) Ide nt i fies the source and esaye pathways of the f4 a m i infn t(s) of coaceni; 

(b.) Detennines the type, extent and abilhy^a system needed to contain or confine any migrating 
contaminant; and 

(c.) Identifies that be employed to remediate the during the continued 

ope rmi onof^fteflity or at permanent donae. 

(2) The depanmeot shall, based on the jnfaimation p rovide d pursuam to snb a e cri cn 1: 

(t.) Require AitlrWm wn of the p f **** *M mwi tite imiitedmte Of CleODUp 

eclivitics; 


(b.) AUowcoathuiedopentiooofthe process ccmponeni that is the source ofihecoDstiniea<s) of 
cooeen with cooeuneni cleenup metvities; 

(c.) Allow conti n u ed ope rati on of the process component which is the source of the of 

concern whik requiring the fiKility to coodnue to control the nigratiai of the contaminaat 
while cleanup activities are postponed; or 

(d.) Determine dim no remedial ectiao is wvnnsed. 

The determinadoD as to whether or not the surftce or groundwater have been h based upon ba wr linf df 

which must be collected prior to operatioa, and final monitoring requiremeots which the State of Nevada must 
establish. Regardless of the size or type of facility. State mrbcc waters canoct be degraded below that allowed by 
Nevada Revised Statute (NRS)44S.2S3.' The quality of groundwmer may not be degraded below State or federal 
drinking water standards, and Nevada has estaUisbed maximum coDCcntritMiis for Weak Acid Dissociable (WAD) 
cyanide of 0.2 mg/l. Additionally. NDEP may establish a numerical limit for any consmuem in groundwater not 
otherwise regulated.’ 

While these limits will prevent degradation of the groundwater, NDEP may exempt all or a portion of a 
groundwater from the sta nda r ds if it can be demonstramd that the ""p**^*** groundwater does not currently and will 
not (in the forseeable future) serve as e source of drinking water due to depth, kroTiqn. a total dissolved solids 
concentratkm greater than 10,000 milligms per liter, or is economically or technologically impractical to render fit 
for human consumption (NAC 44SA.424 (2)). 


* NAC 445A.424 (1) (a) 

’NAC 445A.424(l)(b) 
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This principle regarding numitoring and releases to the envimininent can be summarized as follows: 

(1) The (nocess components art monitored at die inter&ce between the ccnsdtuem and the environmert 

(2) All releases to dwsurfue or groundwater are regulated based upmdegndadonofdiewaieR of the 

State, and not on die solution discharged; 

(3) Sur&ce waters 0800014)6 d^nded below that allowed by NRS445^5Z 


(4) The groundwater may not be degraded below State or federal drinkiag water standards, and Nevada 
has established a maYimimi conceniraticxi for Weak Acid Dissociable (WAD) cyanide of 0^ oig/l: 

(5) nDEP may establish for groundwater a numerical limit for any consdment not regulated odierwise; 

and 

(6) NDEP may exempt ail or a pocdoa of a groundwater from the standards if it can be shown that it doe 
not currently and will not serve as a source of drinking water. 

In order to gtanHarrfiw the methods u sed to evaluate applicant’s designs and prevent degradation of the waters of t 
State during operadtm, NDEP has is su ed the following guidance documents: 

Monitoring Well Reouirements : Established to ensure a rq>resentative sample of the groundwater is 
obtained, including seasonal changes. 


Permit Limitations for Leak Detecoon Systems : Provides the m a xim u m flow rate (quarterly and annually) 
which be observed from a leak detection systm. In the event the permit limitations are exceeded a sit' 
specific evaluation must be rondiiftftd by the permittee to assess the need for any additional process 
component or site monitoring. This may result in the need to institute mitigation procedures to bring the 
process component back into compliance with the permit limitations. 

/ Wa^ Rocked Overburden ^wluation: Used to dewmiDe the acid ecnerafiarwituiual of thr wajie ro^ 
and overburden. This ^lows NDEP to determme if the placement/land disposal of the mine waste has the 
potentul to degrade the wamrs of die State. The results of this testing satisfies a pan of the requuemeni 

V determuie if the waste rock/overfaurden can be disposed of outside of containment 


Meieonc Water Mobility Procedure: Est^lisbed to standardize the method and improve the reproducibility 
of test results evaluatmg the potential of meteoric water to liberate certain constituents from mine rock. The 
results of this testing satisfles part of the requirement to determine if the waste rock/overburden can be 
disposed of outside of containment. 




153 


Ngvtula Gold Cyanide Miliing Regulation 


2.6 TermiaationofOpentioasaadClotarc 

Per 44SA.446, the penoiaeiit closure of a &cUi^ must be sudsttd wtaen the design life of that process compooent 
is reached, or for a faciliy under a te mp or ar y ctoscre, wttuaS yeas of the tssmnoe oft pcnnit for teapwary 
closure. For mill tailings, pennanent closure is readied once the tailings have been characterized and stabilized so 
as to inhfoit the migration of any contaminant that has the potenttal to degrade the waters of the State.** While iiM 
qwcified for mill tailings, this m^ also mrhnk ^ent ore limits for WAD cyanide of less 0.2 mg/1 and a pH 
between 6.0 and 9.0. 

til— fi« ihm eafttmim m a mtferial an hound or lamtaingH w 

to prevent them from degrading the waters of die State under the environmental conditioiis that may 
retttooably be e x pected to exist at a site.** (NAC445A379) 

Once closed, the reclamation and revegetadon activtties ttescribed in the Rcciamarion plan must be initiated within 2 
years after com pl eticai or a ba ndonment of the mining tyeratico, or within 3 years after a tenyofiry closure (NAC 
519A.285). ^lecific to operations which prodnce mill milmgi,NMPm^,tf ap propr iaie , requite an t^ieramr of a 
mining operanoo to reclaim dams for tailings poods, and tailings mpoundmems as follows (NAC S19345); 

(1) Dams for tailings ponds: 

(a.) Covering with waste rock, topsoil or growth medium; 

(b.) Revegetatian; and 

(c.) Breaching the dam or rendering it incapable of storing any mobile fluid in a quantity whicb 
could pose a threat to the stability of the dam or to public safety. 

(2) Tailings impoundments: 

(a.) Regrading to promote run-off and reduce infiltntion; 

(b.) Covering with waste rock, topsoil or growth medium; 

(c.) Revegetauon; and 
(d.) Diverting rua>oa. 

To assist the permittee in addressing revegeutioo and recUmation requirements, Nevada has also issued the - 
document Interim Standards for Successful Reveeetation. 

Though not specific to miW npmnnnK th^ final dispnsitinw [ pining IS covered in the NDEP 

^i^ce doc^CTi, Ahem« e Use of Mine Waste Solids • Disposal Outside of Con ainment. This document 

explains which tests must be pc r famerf Thr TTiiidnr rl T Tr t i r mrt frr ‘^igpn«1 nf s o Urf wastes . Also, 

following permanent closure of a minittg facility, slopes created or affected by mining operatioiis must show slope 
stability compar^le to that of adjacent areas. Draft guidance by the State of Nevada explains how the permittee 
must demonstrate that this requirement is met Finally, while not specified for post-closure mill discharge, NDEP 
has also issued gui dance on Monito ring and Analysis of Py ^Closure Heap Discharge . The time required for post- 
closme lllUlllmflnfe o! tne raciutv depends on the DarticulaTsTie and Ulucess tliaiiCier Blits, but Ifl BO eve nt mav ffie 
time required exceed 30 years (NAC 44SA.446). 


2.7 Other Regulatory Interaction 

Although the scope of this report only covers the Nevada regulatory framework, it should be noted diat 80 to 90 


10 


NAC445A.431 
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percent of Nevada mining operations are locamd on Bureau of Land Management (BLM) or Fmnst Service 
Hiose agencies* iq>plicable mming and reclamadmi reguladons^ found at 36 CFR and 40 CFR, respectively, ^)pl> 
operations on lands under their jurisdiction Operatnms on federal lands must be conducted to “prevent unnece^s; 
or undue degradation” of foe federal lands, according to foe Bureau of Land Management r^uladons, which go/i 
design, operation, reclamation, bonding, monitoting, and remediation requirements. Currently, foe BLM and For 
Service consider a State of Nevada operational permit adequate proof that all of their own itqnnements have beer 
met (Taff 1991). For example, Nevada’s reelamatkm permit adfoeases qMcific closure pro c^ fares, revegetatkm e 
containment of all waste to prevent runoff and erosion. During reclamation activities, either BLM, foe Forest 
Service, or Nevada assumes lead agency resptmsibiihy. The BLM and Fmest Service have signed a Memorand’n 
of Undemanding wifo foe State of Nevada to establish coordmadon of foeir respective reqwnstbilities.*' 

2,8 Summary of Nevada Regulations aad Guidance 

Attachment 1 lists foe specific references which were reviewed in foe prq)aration of fois document, and Table 2 
outlines foe most recent r^uladcns and guidance ^^***»**^ from foe Stme of Nevada. Table 2 . 1-1 is divided into 
design and consmictioo; ope r ation; and dosure and reciamatian requirements. 


October 24, 1996 


Nevada Gold Cyanide Milling Regulation 


Table 2*1 - Applicable Nevada State Regalatioiis and Guidance For Mill Operations 


^ DESIGN AND CONSntUCnON 


Regulations 

445AJ79 

445A381 

445AJ90 

445AJ91 

445A.393 

445A.394 

445AJ95 

445A.396 

445A.397 

445A.398 

445A.40<M09 

445A.415 

445A.424 

445A.426 

445A.431 

445A.432 

445A.433 

445A.435 

44SA.436 

445A.437 

44SA.438 

445A.439 

44SA.440 

445A.442 

S19A.120<14S 

519A.165-210 

519A.225-240 

519A.245-280 

519A.350-385 


Guidance 

NDEP Mine Plan • Plan of Operation for BLM and Reclamation • Pennit Application for a Mining 

Operation for NDEP, April 199, RevisioD 0 
NDEP Monitoring Well Design Requirements, Octoba 1990 

NDEP Waste Rock and Overburden Evaluancm, September 14, 1990 

TTDEF ^ppiicaiiuii K((|UUeilieutS (br Mining O^Utuus, January 471994 

NDEP Guidance Document for Preparadon of Openong Plans for Mining Facilities, February 2. 1 994 

NDEP Time Allowed for Review of Water Pollution Control Permit Applications, April 28, 1994 

NDM State and Federal Permits Required in Nevada Before Mining or Milling Can Begin, Revised 

10/95 

NDEP Meteoric Water Mobili ty Procedu re, May 3, 1996 ^ 

NDEP Contractor and Opembr C.enliicaa<Hi of Exploradon^ming Operation Reclamation Cost 

Estimate 


Stabilized Defined 

Tailings Impoundment Defined 

Pennit required; operation under existing pennit 

AppUcadoo fixr pennit: Preliminary meeting with representative of department 
Applicadon fin* permit Definitioo of she conditions, ^ocess materials, characteristics of waste 
and impacts 

Applicatioo for permit: Submission; contestts 

Contents of application: Assessment of area of review 

Contents of applicahon: Meteorologkal re p or t ; analysts of samples 

Contents of ^tplication: Engmeering design r epor t; specifications for fluid management system 
Contents of applicadon: Proposed opentmg plans 

Application review by department, pthtlic bearing, comment resolution, and issuance of permit 

Granting of pennit whidi allows lower tevel of engineered containment than required by 

mtntmum design Criteria 

Limitations on degradation of water; exemptions 

Notice of Intent to commence active operation of process component 

Stabilization of tailings 

Minimum design criteria: Generally 

Minimum design criteria: Universal requirements; areas where groundwater is near surface; 
proximity of new process components to dwellings; liability for degradation of water 
Minimum design criteria: Ponds 

Minimum design criteria: Vas, tasks, and other containers which confine process fluids 
Minimum design criteria: Tailings impoundments 
Minimum design criteria: Liners 

Program required to control quality of construction of liner systems 

Monitoring: She of CuUity 

Monitoring: Process components 

Reclamation Permits: Timing. AppUcation. Duration 

Review of Reclamauon Permit iqiplicaticm, public beariogs and comment resolution 
Reclamaaon Permit Fees 

Reclamation of Land: Contents of Reclamation Plan, Exemptions, Considerations, Productive 
Post-Mining use. 

Provisions of Surety 
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Table 2*1 • Applicable Nevada State Regulatioiis aod Gnidaoce For Mill Operations 
(contmued) 


OPERATIONS 


Rggntations 

445AJ92 Applicatkm for penntcConsiiuc&ofl or modificaaoi of process component 

445 A.4 1 6-420 Minor and Major of pennits and fees, transfer and renewal of pennic 

44SA.424 Limitatums on d^radation of water; exempoons 

445A.425 p pw« ^ e eAffipwiantp IB existe&ce on September 1, 1989: Standards; additional monitoring 

44SiC427 Duties of bolder of permit i^mo construction or modificatioo of process 

44SA.429 Procedures required to prevent release of contaminants; requirements concerning impoundment 

44SA.441 Monitoring: Procedure tq>on variation in prr******^ or element being monitored 

44SA.443 Monitoring: Beneficiatioo process 

445A.444 Examples of planned and mqilaoned temporaiy closures 

445A.445 Procedure tqxm tempmary closure of process cmnponent 

Si9A^lS Transfo’OfPennrt 

519A220 Suspension or revocation of permit 

519A^S-240 Reclamation Pennit Fees 

S19A^8S>310 Time for initiation of reclamation, extension, completion; modifications to reclamation plan 
519A.350-385 Provisions of Surety 


Guidance 
NDEP 


_ Waste Rock and Overburden Evaluation, September 14, 1990 


NDEP Permit Limit^ns for Leak Detection bystems, December 1991 

NDEP Solid Waste Mining Sites - Class HI landfill Waiver. January 15, 1993 

NDEP Mining Sites • Hydrocarbon Soil Definition and Guidelines, Authorization, April 

1995 

NDEP A f Ua Mina Outgida of r.AntainmenL January 23. 1996 

NDEP Meteoric Water Mobility Procf fjltrr ^ ' ' 


NDEP 

NDEP 


Minmg Regulation Fee Schedule, July 23, 1996 
Preparation Requirements and Guidelines Permanent Closure Plans and Final Closure Reports. 

7/23/96 

CLOSl/RE AND RECLAMATION ~ 


Re^ulanoos 

44SA.43 1 Stabilization of tailings 

44SA 446 Permanent closure of facility 

445A.447 Plans for pennaaem closure; sources not classified as process compoDcnts 
519A.215 Transfer of Permit 

519A.220 Suspension or revocation of permit 

5 1 9 A.225'240 Reclamation Permit Fees 

519A.28S>310 Time for initiation of reclamation, extensioo. completion; modifications to reclaraation plan 
5 19A.320-330 Notification of completion, abandonmeni. or suspension of reclamation work; stockpiling of 
topsoil; revegetation 

519A.335-345 Authority of the Division 

S19A.350-385 Provisions of Surety 


Guidance 

NDEP Nevada interim Standards for Successful Revegetation - Aoachment B, September 1, 1993 

NDEP NDEP and BLM Bond Reduction Policy, January 13, 1995 

NDEP Documentation of Reclamation Aaivnies for Surety Release and Annual Fee Reporting, 3/16/95 

NDEP Stability Requirements for Mine Coropooeots m Post-Mining configurations, DRAFT -6/29/95 

NDEP Annual Reclamation Report Form, Fcbroary 1996 

NDEP Monitoring and Analysis of Post-Closure Heap Discharge, June 3, 1996 

NDEP Preparation Requirements and Guidelines Permanent Closure Plans and Final Closure Reports, 

7/23/96 
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3. EPA URANIUM PROCESSING FRAMEWORK 
3.1 Uniiioin Proctssing Overview 

Beginning in the 1940'$, the United Sates Government purchased large quantities of uranium for defense purposes. 
Uranium is the basic element for nuclear e]q)losives. The United States mined nearly 60 million tons of uranium for 
nuclear weapcms production during die Cold War.^ It takes' approximately a too of uranium ore to yield several 
pounds of uranium meal Hie uranium meal is beneficiaxed dirough a milling process, whereby the ore is crushed 
and ground. The uranium is leached out with acid. The result is a dry purified concentrate called **ycllow cake" and 
large volumes of sand-like byproduct called **mill tailings”. These tail^g s contain toxic heavy metals and 
radioactive radinm dior ^™ pose a hazvd to p»Kiig heatth ftp envirmunent. Uranium mill tailing * 
a risk to bealdi, because: (I) da radium decays to radon and the radioactive decay products may became lodged into 
lungs; (2) people may be exposed to gamma radiation; and (3) the radioactive and toxic substances may leach into 
the ground and surface water, be ingested with food or the water, and inhaled fiom the airborne contamination. 
Uranium mill tailings may contain other haaardous constituents such as arsenic, molybdenum, selenium, and 
uranium. 


Historically, uranium mills piled tailings v^out covers or containment, leaving some material to release into the 
ground and surface water, and to the air and soil. In addition, tailing s have in the past been removed from the piles 
for use in construction and for soil conditioning. This practice may have led to elevated indoor radon levels, which 
exposed the public and workers to gamma radiation.*^ Today, most tailings are disposed of in tailings 
impoundments. In addition, most uranium milling facilities are no longer active, and many have been abandoned 
with the uranium mill tailing* piles still exposed to the environment These potential health hazards led Congress 
to enact the Uranium Mill Tailings Radiation Control Act (UMTRCA). 

3.2 Regulation Summary 

Congress e n acted UMTRCA in 1978.'^ UMTRCA authorizes the Department of Energy to enter into cooperative 
agreements with certain states concerning residual radioactive material at existing sites, and to provide for the 
regulation of uranium mill tailings under the Atomic Energy Act of t954‘V According to UMTRCA Section 2, 
Congress found that uranium mill tailings located at active and inactive mill operations could pose a potential and 
significant radiation health hazard to the public, and that die protection of the public health, safety, and welfare and 
the regulation of interstate commerce require that every reasonable effort be niade to provide for the stabilization, 
disposal, and control in a safe and environmentally sound manner of such tailings in order to prevent or minimize 
radon diffusion into the environment and (o prevent or minimize other environmental hazards from such tailings. 
The mam purposes of the Act are to provide: 

( 1 ) a program to regulate mill tailings during uranium or thorium ore processing at active mill operations 
and after termination of such operations; and 

(2) a program of assessment and remedial actimi at inactive sites, including the reprocessing of tailings to 
extract residual uranium and other mineral values where practicable, in order to stabilize and control 
such tailings in a safe and environmentally sound manner and to minimize or eliminate radiation 
health hazards to the public. 

Under the authority of Section 108 of the Act, the EPA promulgated 40 CFR 192, Health and Environmental 


Closing the Circle on the Splitting of the Atom. U.S. Department of Energy Office of 
Environmental Management, January 1995 

60 Federal Register 2855 

42 U.S.C. 7901-7942 


42 U.S.C. 2011-2259 
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Protection Standards for Uranium and Thnrhitn Mill Tailings.’^ Tliese standards were designed to govern the 
disposal and cleanup of the designated inactive mill tailings sites. In September 1 985, after these standards were 
challenged in the Tenth Circuit Court of Appeals by several parties, the court dismissed all challenges except on; 
set aside the groundwater provisions of the regulations at 40 CFR 192^0 (aX2) and (3) and remanded them to t. 
EPA published new final standards on January 1 1, 1995'*. These standards are divided into the following Subpa 
of 40 CFR 192: 

( 1 ) Subpart A-Standards for the Control of Residual Radioactive Mattrials Fran Inactive Uranium 
Processing Sites; 

(2) Subpait B-Standards for Cleanup of Land and Buildings Contaminated with Residual Radioactive 
Materials from Inactive Uranium Processing Sims; 

(3) Subpart C-lmplementadon; 

(4) Sute>art £>-Staadards for Management of Uranium Byprodua Materials Pursuant to Section 84 of tc 
Atomic Energy Act of 1954, as Amended; and 

(5) Sut^)art E->Staodatds for Management of Thorium Byproduct Materials Pursuant to Section 84 of di 
Atomic Energy Act of 1954, as Amended. 

in addition. Appendix 1 provides a list of hazardous constituents contained within the residual radioactive materia 
that must be considered when corrective action is necessary and for monitoring pr ogr am s under Subpart A and B. 
Subparts A. B and C govern the remediation of designated inactive sites." Subpans D and E govern the 
management of uranium and thorium byproduct materials respectively. 

Because Subpart D and E pertain to active processing facilities, they are most relevant to a comparative analysis 
with the Nevada framework. Sui^arts D and £ are quite similar, so this repon summarizes Subpan D to help EP/ 
focus on the requtrements of 40 CFR 192 that are most companble to the Nevada cyanide mill taillings 
operatmg and closure standards. 

Subpan 0 governs the management of uranium byproduct materials during the processing of uianium ores, and 
restorauon of disposal sites upon the conclusion of active operations." It provides standards to stabilize, inhibit 
future misuse of, and reduce emissions or effluent from uranium byproduct materials during uranium ore processt 
operations. Uranium byproduct materials and tailings are defined as follows; 

Uranium byproduct material - the tailings or waste produced by the extraction or concentration of 
uranium or thonuro from any ore processed primarily for its source material content. (40 CFR 
192.31(b)) 

Tailings • the remaining portion of the metal-bearing ore after some or all of the metal has been 
extracted. (40 CFR 192.01) 

In short, the basic principle of 40 CFR 192 Subpart D is that die standards apply to the management of uranium 
byproduct material during and following processing of uranium ores, and to the reclamation of disposal sites. Th' 
design, operating, and closure standards are applicable to tailings impoundments only, not the leaching facilities. 


48 Federal Register 590, January 5, 1983 
60 Federal Register 2854 

" For comparative analysis. Subparts A. B, and C are not applicable to the design, operation, 
and closure of active facilities 


40 CFR 192.30 
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Subpart D includes two iiu}or secdoos: sonderds, and corrective actioQ prognins. These ire deser&ed below in 
sections 3 J and 3.4. 


3 J DcsigB Criteria 

3J.1 Sutfice Impoundments 

The standard ^iplicable to ttie design, emstnictioo and initaHaivin of the inchides only: 

Si>r6ceinyoundmcatt(cxc^ for an existing pottioa) sobjea to this sifopvt. most be designed, consmicted, 
and installed in such amaoDer to coofonn with 40 CFR 264221 Suifoee In^oiindments Design and 
Operating Requhtments-. X 40 CFR 192J2 (a) (I)) 

40 CFR 263221 outlines the design and operating requirements for surfoee impoundments to prevent the migration 
ofwasteoutofdteinqxmndmeoL F<y a eamp lg, a tailings impoundment must have force layers of solution 
containment; a primary containment and a secondary cmuainment »»g of an up per and lower component 
The third layer of containment (foe lower component) must be and coosoucted to minimize foe migration 

of hazardous consdments if a breadi in foe vppcr component were to occur (40 CFR 264221(cXl)(IXB)). 

The CFR also man d a t es that a learharr collection and removal system is between foe liners, and the 

system also function as a leak detection system. The leachate collection system will be constructed with a bottom 
slope of \% or more, using a granular drainage material with a hydraulic conductivity of IxlO*' cm/sec or more, and 
afoiclmess of at least 12 incbes. or geooec drainage mattri*!* with a minimum ti nwwiMn nty ftf ^ V 1 rH 

The regional administrator may approve alternative design practices as long as foe design will prevent the migration 
of hazardous waste into foe ground or surface water and be at least as effectively as foe system described above. (40 
CFR 264.221(dXl}) Surface impoundments must also be designed, constructed, and operated to 

prevent overtopping, overfilling, rainfall. ruiHoii, malfimctimis of level controls alarms or human error. Surface 
impoundments must have dikes that are designed, constructed and mamtained with sufficient stnictural integrity to 
prevent massive failure of foe dikes. (40 CFR 264221 (g) and (h)) 


3.4 Monitoring and Releases to the Eavironmcnt 

40 CFR 192.32 (a) (2) is the standard applicable to foe focility during processing operations and prior to completion 
of closure, and includes: 

( 1 ) Uranium byproduct materials must be managed under 40 CFR 264298 Detection Monitoring 
Program, to confortn with the 40 CFR 264.92 groundwater protechon standard, whereby: 

(a.) moiybdeouffl and uranium were added to the list of hazardous constituents (40 CFR 264.93); 

(b.) Maximum Concentration Limits (MCL) established for radioactivity (40 CFR 264 94); 

(c.) detection monitoring required under 40 CFR 264.98 to meet 40 CFR 262.92 shall be 
completed in one year after promulgation; 

(d.) authority given to NRC to establish Alternative Concentration Limits (ACLs) at point of 
compliance; and 

(e.) designated 264 “Regional Administrator” functions and responsibilities given to NRC for 
facility permits; 

uranium mill tailings piles or impoundments that are nonoperational and subject to an NRC 
license or state agreement shall limit releases of radoo'222 by ytnpltring a permanent radon barrier, 
which must be constructed as expeditiously as possible after foe pile or impoundment to be 


( 2 ) 
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opetBQonal; and 

(3) upon emplacement, licensee must conduct appropriate monitoring. 

The Detecdott Monitcring Program (40 CFR 264.98) references the General Groundwater Monitoring Requirem 
(40 CFR 264.97) to ensure that enough monitoring wells are used to accurately represent me quality of groundw: 
passing the point of compliance. Each mmitoring well must be cased to maintain boreh;. ie integrity, screened oi 
perforated and packed widi gravel or sand to enable collection of the groundwater, and the annular space must be 
sealed to prevent contamination of the sanqile and groundwater. Additionally, the demcoon monitoring prograr** 
requires tiie owner/operator to detemiine the water quality background levels prior to operation, establish statistic 
sampling and evaluation methods, and requiremeats and procedures for notifying the Regional Administrator in t 
event of a leak. The Detection Monitoring Program and die Compliance Monitoring Pro gram (40 CFR 264.99) 
state that **the Regional Administrator will specify die frequency for collecting samples and conducting 
tests...’* A sequence of at least four samples from each well must be collected at least semiannually during detect: 
and compliance monimting. 

The groundwater protection standard (40 CFR 264.92) requires compliance with: 

264.93 Hazardous Constioients • shown in 40 CFR 261 Af^iendhc Vm. 

264.94 Concentration Limits • Must not exceed background or those shown in Table 1 of264.94, w'- 
ever is greatest 

264.93 Point of Compliance - A vertical surface located at the hydraulically down gradient limit of th 
waste management area. This is the point where the facility must meet the MCLs according t( 
permit standards. 

264.96 Compliance Period • B^ins when the owner/operator a compliance monitoring 

program and will continue the number of years specified by the Regional Administrator in the 
facility permit The compliance period may be extended if the owner or operator is engaged L 
corrective action. 

In addition, Subpart D Section 192.33 mandates that the licensee must develop a corrective action plan as outline 
under 40 CFR 264 . 1 00 if the groundwater standards under 40 CFR 1 92.32 are exceeded. A ’’licensed site" is 
defined in 40 CFR 1 92.3 1 as the area contained within the boundary of a location under the control of persons 
generating or storing uranium byprodua materials under a license issued pursuant to section 84 of the Act. The 
license is analogous to the facility permit in Nevada. 

3.5 Closure 

40 CFR 1 92.32 (b) provides the following standards for use after the closure period; 

( I ) Disposal areas shall comply with RCRA closure standards under 40 CFR 264. 1 1 1 with respect to 
nooradiological standards and shall be designed to provide reasonable assurance of control of 
radiological hazards to: 

(a.) be effeaive for 1000 years, to the extent reasonably achievable, but at least for 200 years; 

(b.) limit releases of radon-222 from uranium byproduct materials to the 

atmosphere so as not to exceed an average release rate of 20 picocuries per square meter per 
second; 

(c.) exemption from this entire requirement any portion of a licensed and/or disposal site 
demottstratmg concentration levels that do not exceed background by specified limits.. 

Based upon this exemption, disposal areas for nonradiologicaJ wastes would not need to comply with 40 CFR 
264. 1 1 1 Closure Performance Standard, and hence 264.228 Surface Impoundment Closure and Post Closure Cart 
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However, 40 CFR 264^1 Sui&ce Impoundment Design and Operating Requirements refercaces 264_22$ which 
requires the following; 

<l) Remove or decoacamiome all waste residues and contaminated cmaamment systsms and manage them 

as hazardous waste; 

or 

(2) F.limmate free liquids , stabilize remaining waste to a bearing cipacity sufficient to support final cover, 
and install a final cover over the impoundmeat, designed to; pFO^ long tenn mmimizasion of liquid 
m%ratK»fiBoi^ti» dosed anpoirndmest; fimebon with mininnim mamteUBBce: promote dtain^ 
and minimize etosimi; and accommodate settling and sohaideimc to maintain the cover’s integri^. In 
addition, the owner/opentor must comply with all post closure monitoring, mamienance and reporting 
requiremmits. 

Therefore, while 40 CFR 19232(bXl) indicates duB non* ndiolc^ical fimilities would not need to be managed 
under RCRA, 40 CFR 264JI21 indicate that the wastes will need to be removed or decontaminated, or capped in 
pl«:e. 

Though surety is not specifically staled, as a ‘Yegulated unit** the financial requirements under 40 CFR 264 Subpait 
F ^ply and state ^‘assurance of financial lespoosibUiiy for such corrective actions must be provided” (40 CFR 101 
(c». These contcxxvt aokas are necessary to latwe a human health nd the enviitmmat for aii rekases of 
hazardous waste or coDsthuems. The s pe ci fic co rrect i ve acdofts will be specified in the permit 
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4. NEVADA MILL LEACBFAClLmES- EXAMPLES 


4.1 lUin FaciUty • Newnoot Gold Compaoy 

4.1.1 Rain Facility Description” 

The Rain facility is owned and operated by Newmont Gold Company and is located approximately 9 miles 
soudieast of Carlin, Nevada. The &cility b^aa prodncing gold on July 2, 19SS, and is a miniiig-milling-leacbing 
operation for recovery of finely dissemmated gold from oocidized sedimeots. Cold concentrations range from 0.01 
to 0.15 ounces of gold per tmi of ore. Ore grades for heq> leaching are 0.01 to 0.05 ounces ofgold per ton or ore, 
and ore containing more than 0.05 ounces of gold per too is sent to the mill. 

In 1990, the ore reserve estimates were revised from 62.5 million tras to 80.2 million tons, of which 6.7 million 
tons was mill grade ore, and 1 1 million tons was heap leach grade ore. At a producdon rate of 1 million tons per 
year for the heap leach, the operadng life of the ^ciliiy would be 1 1 years. 

As material is removed from the ground, the ore designated for conventional miilipg is placed in a milling ore 
stockpile. As needed, the ore is crushed in a jaw crusher ta less than 6 inches in diameter and sized to 3/4-inch on 
double screen. Material coarser than 3/4-inch is fed to a cone crusher, and the cone crusher discharge and the 
material finer than 3/4-indt is mixed with lime and fed to the mill fine ore stockpile. The mill fine ore is fed to the 
milling operation which begins with a rod mill- The rod mill Hicgh»rgi>y to a sump shared with the ball mill Slur 
from the sump is classified at 70% passing 200 mesh, with the oversize retuming to the ball mill , and the undeT^i^'* 
going to the six stage agitated leach circuit 

Leaching is perfonned in 6 • 1 90,000 gallon mechanically agitated tanks, with the slurry flowing by gravity from 
one tank to the next A concrete sectmdary contaicment surrounds all six and has a minimum volume of 
190,000 gallons. From the sixth leach tank the Pregtram sohition/ore slurry is transfeired to the first of six Carbon- 
In-Pulp (CIP) gold recovery tanks. As the pregnant soludon flows by gravity from the first stage sequentially to tfa 
last, activated charcoal is mechanically transferred from the last stage to the first stage, countercuirently. This 
makes it possible to put the most barren carbon in contact with the most barren leach solution (in the sixth stage), 
removing virtually all of the precious metals, and puts the most highly loaded carbon in contact with the highest 
coocentradoo gold solution, maximizing die gold loadmg on the carbon. The loaded carbon is washed, and 
transferred b)' truck to the Newmont Gold Quarry facility where the gold is recovered from the carbon and the 
carbon is reactivated and sent back to the Rain facility for reuse. The banen solution and tailings leaves the last 
stage of CIP and flows to the tailings impoundment This slurry contains approximately 35 to 40% solids, has a 
solution pH of approximately 10 and WAD cyanide concentration of approxunaiely 30 parts per million (ppm). 


° The source document for this evaluation was the Technical Resource Document Extraction 
and Beneficiation of Ores and Minerals, Volume 2, Gold, August 1994, US EPA 530-R-94-013 
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Ftgiirc 4.1>1 ' Rain Gold Mill Opention 
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4,\2 F-nvironmental Setting 

Hie fecility is at an elevation of 6,600 feet above sea level, and die climate is descrdied as dry and warm. Decern: 
is typically die wettest month, and die annual precipitation averages 12 inches. The surfiue water in the area 
inchi d*!^ die Ferdelfmd and Dixie cr e ek s and bafe!*"* data predating the Rain fKilhy show both with high pH, 
bicarbonate conceniratioa, TDS and conductiviiy. Metal cooceocratitMis were generally low in Ferdelford creek, z 
Dixie cTf fk showed arsenic, iron inMtg«ng<a coocectrations. Groundwater is limited with either shallow 
perched water which is not connected to ^ regional groundwater, and deqier groundwater sources existing more 
than 350 feet below the surfue. 


4.1 j Tailing Imwimdami 

The Rain tailing s nnpoundinent is located downgradient from the heap leach facility and pregnant pond. The 
iihiTiiafg surface of tte h npo wndment is now anticipated to be 1S9 ac res with a total dry capacity o f 6.7 million dr- 
tOTs o7taiiin^(199u). ine tmpoundmeni is designed to contam me now Horn the watershed ior a luti yesF24 ho 
storm event The structure is to %vithstand the wiayimum credible earthquake expected in the Newmont 

area. Construccira on die starter eadiankment began in October of 19S7 and four aWWhinnai Ufts have been added 
the Ham to eiqiand die storage ca p eei ty of die impoundment The initial dam structure was a earth fill embaakmen 
consisting of a compacted clay core with random fill shells and a near vertical chimney drain/transition zone. The 
upstream and down stream slopes were constructed to 2: 1 (hMizontal to vertical) to a crest elevation of 6409 feet 
A blanket drain was constructed along the base of the embankment which is hydraulically connected to the chimne 
drain. 

•Hw imvimnmentai astgMm ent indicated that most of the tailings im poundment was underlain by naturally occumi 
hi ghly impermeable clay widi permeabilitv of 10'^ cm/s ec with some areas m the I O'* to 10‘* cm/sec range. 

The first embankment modificatioo included a downstream embankment raise of 6425 feet to crest, with upstream 
and downstream slc^ies of 2: 1 and 2.5: 1 . The core, chimney drain, and blanket drain from the starter embankment 
were provided for within the embankment raise. Also a natural soil liner and gravity underdrainage collection 
system were constructed in the valley area to improve seepage control as the basin fills. 'nusjyodfiDjxaiiLsystem 
c onsisted of a one foot-thick layer of compacted native 1x10-7 rm/y i y’i nv e r hi n 

b l^et/hv H r aUlic breik P ft 1 inchu of i e l e a want riwJk.. F6hi -meb diameter perforated drainage lines were 
installed at intervals m me waste rock laycf AvnicC dtiicba^to an eight-inch diameter pipe which passes through 
the tailings dam in a concrete encasement to an underdraioage collection pond. A 30 mil PVC li ner was also 
iosialled over the oaniral soil l iner to the transition z one between the pond level ano the ninciionai eievaiiopo f the 
uoderdramage coUectioo system. 

The second embanlonent modification included an upstream raise of approximately 7 feet using primarily mine 
waste fill with an extension of the core seal zone at the embankment extremities. Upstream and down stream slope: 
were mamtamed at 2:1 and 2.5: 1 respectively. The third embankment modificabon included an upso’eam raise of 
20 feet (determined by difference from phase II and phase IV crest elevations). The fourth embankment 
modification includes a centerline raise of 3.5 feet. Also, a 1 foot thick soil liner and underdrain system will be 
installed in the upper valley area. The soil liner will consist of borrowed and scarified m-place low permeability 
soils, moisture conditioned and compacted to 95% of standard proctor density which results in an in-place 
permeability of 1x10-6 cm/sec or less. A 30-mil PVC liner will be placed over the underdram blanket and 
essentially provide a double liner system beneath the pond area. 

A good indication that the underdrains continue to operate as designed is provided from the piezomeiric record, 
which shows penodic fluctuations of several feet in the phreatic levels, but all have stabilized after a short period c 
time. 


4.1.4 Monitorine a nd_Pemit Requirements 

As a requirement of their Water Pollution Control pennit, Newmont reports quarterly on the results of the followinf 
tests shown in Table 4. 1 -1 
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Table 4.1-1 NewmoDt Rain Facili^ Monitoring Locadcms and Panmeten 


Monitoring Location 


Parameter 


1. Underdnin collection pond leak 
detection sump 

2. Tails water, Reclaim water. 
Underdrainage water 

3. Sewage Pond 

4. Upstream and Downstream Trench 
Drains 

5. Monitoring Wells 


Average daily accumulation (gpd) (Report 
weekly) 

Profile □ 


Profile I 

Pumpback flow(weekly) 
Profile 1 

Pumpback flow (weekly) 
Profile I 


Profile I includes; As, Ba. Cd, Cr. Cu. Fe, Pb. Mg, Hg, K, Se. Ag. Na, Zn 
Alkalinity, TDS, WAD CN, Cl, F, Khnte, Sulfate. 

Profile II includes: All constituents in Profile 1 and: 

Al, Sb. Be, Bi, Ca, Co, Ga, La, Li, Mn, Mb. Ni, P, Sc, St, Th, Sn. Ti, Va. 


The permit also requires zero discharge to surface waters, and ground water releases may not cause violations of 
drinking water standards or result in WAD cyanide concentrations over 0.2 mg/1. Finally, the permit places flow 
limits from leak detection sumps at less than 150 gpd averaged quaiteriy and 50 gpd averaged annually. 

A permanent closure plan is required by the water pollution control permit. Specific to the Rain tailings 
impoundment closure procedures will include measures to limit run-on of precipitation and remove existing fluids 
from the system. Process solutions and solutions collected in the underdrain and seepage collection ponds will be 
pumped to the heap leach facility for disposal. New run on diversion channels will be constructed or existing 
channels will be modified to prevent precipitation from flowing onto the impoundment With gradual draining of 
non-capillary fluid seepage into the collection points will cease. As tbe tails dry, a layer (less than 12 inches) of 
coarse mme waste or a layer of organic material maibc£laced.pverthrimpounameiOEEk5Kia51SipmTt 
the end or operaaons one or more tailings samples will be taken at a depth in tbe saturated zone of the tailings and 
analyzed usug tbe Meteoric Water Mobility Procedure. 

Recontouring and/or revegetation of the impoundment will be performed to stabilize disturbed areas and to achieve 
post-mine land use. This vegetation will also aid in the evapo-transpiration of any precipitation falling directly on 
tbe impoundment. 

The drainage collection system will be maintained and operated as long as flow continues to come from the 
impoundment, and the water collected will be used in the revegetation effort. Ground water monitoring will be 
performed frirougbout the closure period and longer as ^reed to by NDEP. Migration of any contaminant plume 
outside the facility boundary which may impair the beneficial use of the ground water will be prevented including 
installation of a barrier well pump back system. 

4.1.5 Correttive Actions 

D^g construcuon of the ailines impoundme nt, a 7.5 gpm seep was noted in the na mral rhannoi t on feet 

downgra tiient oi the taili ng; impoundment dam . A U<u;er s tudy flgmtftiued mat tne cnming ft-ntw thi» 

dam interior, by migrating through the upstream lace oi me dam to the chimne y drajp an j exiting the blanket drain 
oh me downstream side. Tt^ ^mroi seepage, a second key ^Y *Tra^'attd altrng fhf tna tfra na farr 

of the dam, and backfilled wim clayey sou. A tow foot dtick clay liner was placed frum the top of this keyway 
to tHr n| Mi ni i nToeofihediin. Duwn gradirot of the dam, a seepage coUectioD pood was installed and a 60-mi] 
HOPE barrier wall backfilled with clay materials was installed to prevent further migration of the seep 
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Baitfrog Mine • Barrick BaUfit^ loc 

A2.\ Bullfrog Mill Farilhv Description 

The Bullfrog Mine is a gold^ver opensu>o cuntntly owned and (^)ented by Banick Bullfrog, Inc, and is 
located approximately 3 fnilee southwest of Beatty, Nevada. Bmtd Gold Company began operation of the open pit 
iptnit and mill in June 1989, and LAC Minerals purehased the propeny in December 1991aiid operated it un^ 
October 1994, when Banick Gold CoipOTitioa purchased LAC Minends, Inc~ The project was projected to have a 
1 5 y e ar life, during which a total of 60.0 million tens would be mined at 4 million tons per year. 

As ore is removed from the ground, it is delivered to a gyntory crusher which reduces the ore to 8094 less than 4 
inch prior to being suxed in an uncovered coarse ore stoclyile. As needed, coarse ore is fed to die fine ore crushing 
plant where it is fed through two stages of cone crushers and a vilxatory screen to produce 100% less than 3/8*mch 
fine ore. The fine nre is fed to the milting emitt ft is ground in mill solutions in fijUT Parallel ball mOls. The 
mill slurry is pumped to a hydro^clone and the pu^ which is 45% less than 200 mesh (74 micons) is fed to die 
leach circuit. The oversize is reamed to the ball mUls. The ore is leached in three medianically ag it a t ed ta n ks 
(each with a total capacity of 1 10,000 gallons) with die slurry fiowing from one tank to the next by gravity. From 
the third tanic the pregnant sohidoo/ore slurry is transferred to the first of six Carbon-in^Pulp (C-I-P) gold recovery 
tanks. As the pregnant solutum flows by gravity from the first stage sequeodalty to the last, activated charcoal is 
mechanically transferred from the last stage to the first stage, countercurrendy. This m a k es it possible to put the 
most barren carbon in contact with the most b ar ren leach soludon (in the sboh stage), removii^ virtually all of the 
precious metals, and puts the most hi^ily loaded carbon in contact with the hipest cooceniiaiion gold solution, 
maximizing the gold loading on die carbon. Hie loaded carbon is washed, and transferred to die stripping and gold 
recovery facility. The gold is recovered from the carbon and the carbon is reactivated and reamed to the 
leach/adsorptioQ circuit for reuse. Ihc baii e n sohtdoo and tailing * leaves the last stage of CIP and flows to the 
tailings impoundment via a K^inch pqie. After ***tiing of die solids the decanted liquid is recirc ul a t e d to die mill 
for reuse. 


The facility is located at an approximate elevatioa of 3280 above sea level and the climate is generally warm and 
drv' Based upon long-term climatic records from nearby Beatty, Nevada the site receives annual precipitation of 
4.5 inches with the wettest month being February. The average annual snowfall is 3.3 inches, with the maximum 
occumng in January. The terrain adjacent to the tailings facility is relatively flat with avenge slopes of 
approximately 0.5%. The friciiity is located on a coarse alluvial basin deposit which consist of generally 

well graded sands and gravel Thealluvium is reported to be up to 1000 feet deep with variable stratification of die 
deposit near the surface. 

Groundwater at the site occun in hydraulically distinct fractured bedrock and basin-fill alluvial aquifers within the 
upper Amargosa Desert hydrogr^ihic basin. The tailings impoundment is located at the ourdiein edge of the 
Amargosa Desert Basin, approximately 642 feet above the water table in the alluvial aquifer. Groundwater 
elevations in the upper Amargosa Desert Alluvial aquifer range from 2,865 to 2,344 feet amsl and generally reflect 
the south-southwest gradient. 


4.2.3 Tailings tmooundmeni 

The Bullfrog tailings impoundment is located downgradient of the mill facility, and has been built in three phases, 
the first of which was completed at start up of the facility. The original impoundment was constructed by clearing 
the vegetation and constructing the dam from overburden material from the facility. The inner dam face was lined 
with a clay amended soil (qiproximately 5% bentonite) approximately 12 inches diick, and the hei^t of the 
embankment ranged from 35 feet on the north facing slopes u> 100 feet on the south facing slopes. The 
impoundment was located over impervious clays to minimize vertical seepage of the tailings fluids into the 
^oundwater system. The number 1 starter facility also used a PVC flexible membrane liner with perimeter and 
radial underdrains to reduce hydraulic bead on the liner system and promote tailinp coosolidatioo. These 
underdrains control piezometric levels by transferring flow to a dewatering sump at die inboard toe of the ring dike. 
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The Number 2 impoundment was completed in July 1991, and is similar to the scaner impoundment except for the 
incorporation of a free-draining graviiy pi ping system beneath the embanJonent to transfer supernatant and storm 
water from the ring-like decant to an extei^ solution pond. Also radial and perimeter finger drains were modifier 
to provide gravity drainage to the reclaim pond, and the lining system for number 2 was ui^raded to include a 
secondary synthetic liner and leak collection and recovery system (LCRS) under the footprint of the ring dike. 
Liner systems were HDPE 

The number 1 and 2 tailings impoundments were combined into the composite tailings impoundment in 1 993 whec 
a vertical raise was installed using a eomhinatiftn of downstream and upstream construction techniques. Two 
additional vertical raises were planned for tte composite impoundment, however, future tailing* capacity at Bullfro 
will be provide by the Number 3 mpoundmenL The expansion used 40 mil VLDPE flexible membrane liner on a 
prepared subgrade along all tq)slieam embankment slopes. 

Tailings deposition is performed subaerialy using 120 six-inch low-energy spigots evenly spaced around the 
upstream circumference of the taiHng« impoundment Sedimenisitxi results in the coarse sand fraction being 
preferentially dqwsited adjacent to griqiwg etnhantfmafiB By cycling the flow to the spigots filing* disposition 
occurs in thin layers, 6 to 14 inches thick, and inducing large exposed tailings beaches, which slope towards the 
decani The slimes and supernatant solution are transported toward the inri«nng decant pipe where th^ form a 
siq)ematant pooL This pool is tnawf tn»/< f m yrmufn r«dit« of 600 feet, and is kept as small and shallow as 
possible to promote maximum drying, desiccation, consoiidanon of f iiingt The slimes stutle the 

supernatant is reclaimed from the surfice mt fr transported to the reclaim pn!?d 

This tailings deposition management technique prodimes a venicai sequence of dense, partially saturated deposits 
which function as a positive seal •gamw fiirdier infiltratioo of flu ids from precipitation or subsequent taiiing c 
deposition. It should be noted that the drained tailmg* have a verttcal permeability of 

approximately 1X10'^ to 1x10'* cm/sec, and in effect a barrier to the vertical infil iraiinn of water. 

Two reclaim ponds were constructed to serve the tailings impoundments. Both were constructed of 60 mil HDPE 
primary liner and 40 mil HDPE secondary liner with a 0.25 inch thick geogrid to serve as the LCRS. 

Surface water run-on does not impact the tailings impoundment as both the impoundment and the diversion ditches 
were designed for the 100 year 24 hour storm event. Only precipicsioD fiUling directly on the surface of the 
impoundment impacts the operation and closure of the ^ility. 


4.2.4 Monitoring and Permit Requirements 


As a requiremem of their Water Pollution Control Permit, NEV 88023, Bamck Bullfrog has collected the following 
samples specific to the operation of the filings impoundmenL 

Table 4.2*1 Bamck Bullfrog Tailings Impoundment Monitoring Requirements 
Material Collection Frequency Period Parameter 

Tailings Solids Collected Weekly and Ist qtr 90 - 2nd qtr 92 

3rdqtr92 to present 


Tailings Liquid 


Reclaim Pond 
Water 


Collected Weekly and 
composited into 
quarterly samples 


Total Cone Profile 
II 

Meteoric Water 
Mobility Profile II 


Collected Weekly and 
composited into 
quarterly samples 

Collected quarterly 
composites 


1st qtr 90 - Isi qtr 91 
2nd qtr 91 - present 


2Qd qtr 91 - present 


Profile 1 
Profile II 


Profile n 


Profile I includes: 


As, Ba, Cd, Cr. Cu, Fc, Pb, Mg, Hg, K, Se, Ag. Na, Zn 
Alkalinity, TDS. WAD CN. Cl, F, Nitrate, Sulfate. 
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Profile H inchides: All eonstiiuents in Profile I and: 

Al, Sb, Be, Bi, Ca, Co, Ga. La, U Mn. Mb P, Sc, St, Tb, Sn, Tl Va. 


The permit also requires zero discharge to surface watera, and ground water releases may not cause violations of 
drinking water standards or result in WAD cyanide concentrations over 0 J mg/L Finally, the permit places flow 
irniit* from leak detyc tion sumps at less than ISO averaged quarterly and SO gxl averaged annually. 

A p* fTr*»*^* closure plan is required by the water pollution cootrol permiL The Final Permanent Closure Plan for 
the tailin gs poods calls for dewatering of die tailings and disposal of the water either by recycling or evaporanon. 
Therefore the liq u id component of die taiKngs will not escist after closure to adversely affect ground water or surftce 
water quality. As the tailing s surface slopes from the discharge points toward the supernatant pool at approximately 
0.75%, no aHrfitiftniii grading is required to provide surface drainage and minimize erosion and pooling for final 
closure. Cover will be placed over the tailings sur&ce to provide the final design grade topography. The cover 
material will be mound^ in the area of the decant pool to allow for additional s et tli ng and m a in ta in positive 
drainage. Up<m completkm of cover placement the surface will be prepared and reseeded. 

Bullfrog has proposed a five year closure monitoring and marnTmanfie penod for the composite tailings 
impoundment Uniform settling across the surface of the impoundment will not be detrimental to the fimction of the 
soil cover. However settling which results in pooling or gra^ reversal will be mitigated as necessary. All drain 
down solutions will be measured for flowrate, and analyzed for sohition quality. Samples will be collected from the 
underdrain discharge point on a quarterly basis for the first two yean after solids are no longer deposited in the 
composite tailing s impoundment, and samples wUl be collected on a senu^annttal basis for the following three years. 
All samples will be submitted for Profile 0 analysis. The leak detection sumps will be monitored for flowrate 
(normalized to gallons per day) weekly for the first two years following closure, and quarterly for die following 
three years. 


4.2.S Corrective Actions 

Prior to construction of tailings impoundment number 2, NDEP requested an investigation to determine if any 
leakage had occurred from number 1 . Three bore boles were made into the tailings embanlanent and 35 samples of 
alluvial materia) were collected and analyzed for WAD cyanide. Detectable concentrations were not found. 
Monitoring Well MW«1 was installed downgradient of the tailings impoundment number 1 in 1991. Detectable 
quantities of WAD cyanide were fust reported in MW>I in 1993, at which point Bamck Bullfrog increased the 
frequency of monitoring and conducted an invesugatioo to detect saturated soils or conta mi nauon plumes outside of 
the designed contamroem. Detectable quantities of WAD cyanide only exceeded State Water quality limits (0.2 
mg/1) one tune, however the duplicate sample did not exceed State Water quality limits. The investigation * 
determmed that the WAD cyanide detected in MW- 1 probity came from tailings impoundment number 1 or the 
old reclaim pond, which is now out of service. 

Mercury, Fluoride, Antimony and Iron cooceotratioos from water collected at MW- 1 also periodically exceed the 
state standard. While some evidence mdicates that these coaccDiiations occur from nanirai sources, high 
concentrations of mercury are not found in any other wells. 
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4J McCoy/Cove Mill 'Echo Bay MiDerabCompfloytlBC. 

43.1 McCov/Cove Facilhv Descrrorion 

The McCoy/Cove Mine project is owned and <^)ented by Echo Bay Minerais Company and is located 
^)proximaiely 30 mikssoinfawestofBasle Mountain, Nevada. Hie includes an c Ten pit mine and 
combined heap and mill t**«*^c of Sold and silver ores. McCoy/ Cove has been roducing gold since iul 

1989, and is produces approximately 8000 tons per day of mill tailings. Based upmi initio, reserve estimates, 
^^jToximately 30 ipHImw tons of ore will be mine d widi an additional 70 millKm tons possible of mineable reser 

As ore is removed from the ground it is stockpiled (ffior ta being crushed to minus S-incfaes in a gyraioiy crusher, 
and fed to the coarse ore stockpile. The coarse ore is fed to a vibrating screen which sqiarates the oversize and 
undersize l/2>mch material The oversize goes to a secondary crusher which sends its product to a second vibratic 
screen. The 1/2-inehovasize from the second screen is discharged to a tatiaiycrudter,w4uch feeds a third doid>l 
dedc screen in closed cvcuitwifri the third stage of crushing. All l/2>inch undersize material is fed to the mill 
storage bins prior to being fed to the primary ball mills where it is ground with mill solution to 80% less dun 200 
mesh (74 microns). The ball mill di s ch arg e s in dosed circuit to a bank of bydrocydooes which discharge a small 
portion of the oversize to gravity c o ncen tr an on and the majority of the oversize to flotadon. The oversize flotatioc 
tails are recycled to the ball mills frir further grindhig. Tlu cydone undersize is thickened and sent to flotation, wi 
the conceotiate being mixed with the oversize eoocenirate fm Irarhmg The undersize flotation ails and leach tail 
are sent to die tailings impoundmeaL The flocatkm concentrates are frinher ground to 80% less than 325 mesh in 
tower mill further concenoated by floadon. This flotation co nce ntra te, which is approximaaly 1 1% of the total 
mill feed, is leached with cyanide, steam, and stnmg caustic solutions a dissolve the gold. The ails are se par ated 
from the pregnant solution by thickening and fitoatioc, and the precious meals are recovered from the pregnant 
solution by pre cipi t a tion with zinc dust (Meinll<Crowe recovery). The tailing* produced from die mill are placed i 
a lined ailings disposal fecility located soufe east of die mill The tailing* impoundment is deseed to meet the 
regulatory requirement of zero discharge, and after settling of the solids the water is recycled to the mill 


4.3.2 Envifonmeoal Setting 

The tailings impoundment is located at an elevatiMi of 4800 feet on the valley floor, which is characterized by 
predominantly coarse grained soils. The slope of the ground surfece is relatively flat, ranging from 1 .3 to 2.2 
percent siopmg from west to easc/northeast The average annual precipitatioo as estimated from nearby Battle 
Mounuin is 8 inches with the wettest month being June. The mean annual snowfall was estimated at 28.4 inches 
and can be expected to occur between October and May. Temperatores range from 28.5 to 72.5 *C, and the pan 
evaporaboo for the site is 62.5 inches per year. 


The Facility lies within the Reese River groundwater basin, and the Reese River is the majOT watercourse within du 
general vicinity of the fecility. The Reese River is an intermittent stream which collects discharge from within the 
immediate site vicinity. Only one spring is widiin direct ^ximity of the facility, however, it is remote and 
significanily upgradient from the impoundment site. 

Groundwater is relatively deep ranging from 100 to 220 feet below the existing ground surface at a depth of 
approximately 4660 feet, and is of relatively good quality. The gradient of the piezometric surface generally slopes 
from west to east towards the Reese River 

Seismic activity in the Great Basin area has included five major events. In closest proximity to the site was the 
Pleasant Valley earthquake of 1915 which registered 7.6 M and involved fauhing of 20 to 25 miles along the 
western face of the Sonoma Range. The project site is located approximately 40 miles from the rupture zone. 


4.3.3 Tailings Impoundment 

The original impoundment design was developed to provide a total of 30 million tones of storage volume 
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a<x(»&pMsbed ccmsnxtkxi st two stages. IIk permealnlity of ^ fti^vitss soils s ^ tailix^ 

iffipoundmeBi basin were ineasurtd to evihiaiB thcff is i liner zoatBiial and to estmuue seepage iransmisskei 

rates into die vadose zone, should seepa ge occur. Average permeabilhies of 1x10** were i deo dfie d. Based on die 



widi 30 mil Very Low Density !H>l^diyle»e (VLDPE) over a pcpaied sd>-l»se. Tire petmeabil^ of the prepared 
sub-base was not reported To proteathe linaa two foot thick layer of bedding material consisting of waste rock 
sands and silts was placed over the ti^ of h. to mmitaia hydraulic head on the liner and to enhance tailings 
dew^ra^ a dramai^ necwmic was placed above the beddn^ layer and corered iridi imccmipacsed ii^rent ore hrus 
d)^ ^. istmglreapleadiapentioQ. The m^xnmdment was benn^ into three ceils m allow dqioshion of tailing in 
only one area at a time. This allows time for drying and desiccation of the tailinp while deposition is occurring in 
anodier reU. Tailings d^oshiem wiU be done using a diin-tift depositioD scenario wdiere tailinp will enrer the 
is^xurndment at die iqpstream eml to allow drainage toward the embankment As die tailinp lose tmergy the solids 
will settle and die warer will continue to flow mwaids die embankment, evaporating and seeping mto previously 
deposited tailinp as it flows. When die water reaches the embankment a network of jxpes direct die water through 
die CTbankmest md into the seepage collection ponds. 

The three seepage coliecdoii ponds collect die wamr from the tailinp impoundment, promote settling of the fines, 
and store the water from all storm events. These ponds are all double lined using 60 mil HDPE for the primary liner 
and 30 mil VIDPE for the lower liner. 

The tailinp impouadment, diversion ditches and seepage ponds were all desiped to accommodate flows from 100 
year 24 hour storm events. 


The potential seepage from the Miimgg impoundment system was calculated and compared to the permeability, 
peremt moisture and saniratioa point of the soils beneath the tmpcnmdmeoL The analysis detennined diat even 
under maximum leak condition that it wtmld be unlikely for the soiimons to reach the groundwarer. 


4.3.4 Monitoring and Permit Reemirements 

As a requirement of their water poliutioa control pennit, NEV 88009, Echo Bay reports on the following samples 
and analyses pertinent to the operation of the tailings unpoundmeot, as shown m Table 4.3'). 

Tabie4.3'l Echo Bay Tailinp Impoundment Monitoring Requirements 



Material 

Rmomne Freouenev 

Pairnig'p 

I. 

Water Supply Wells 

Annually 

Profile 1. Depth to groundwater 

2 . 

Ground water mooiionng wells 

Annually 

Profile 1. Depth to groundwater 

3 . 

Monitoring Weils 

Quaneriy 

Profile 1. Depth to groundwater 

4. 

Tailings and Reclaim solutions 

Quarterly 

Profile 11 

5 . 

Tailings Solids 

Quarterly 

Meteoric Water Mobility analysis 

6. 

Channel Leak Detection 

Daily 

Flow, in gpd 


Profile I includes: As. Ba. Cd, Cr, Cu. Fc, Pb. Mg. Hg. K, Se, Ag, Na, Zn 

Alkalinity. TDS, WAD CN. Q, F, Nitrate, Sulfate. 

Profile II includes: All tronstituems in Profile I and: 

Al. Sb. Be. Bi, Cl. Co. Ga, La. U, Mn. Mb.Ni, P. Sc. St, Th, Sn, Ti. Va. 

The permit also requires zero discharge to surface waters, and pound water releases may not cause violations of 
dnsking water standards or result in WAD cyanide concentrations over 0.2 mg^. 
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Upon termination of the active use of the tailnig * impoundment, tiie deposited tailings material will dry to form a 
impenneable seal over the impoundment A low berm will be buih armmd the top to contain precipitation and al 
evapmtion. The sides of the in^Kxindment willbe flattened to a slope of2*t/2;l 8atier, and the entire 
impoundment will be covered widi stockpiled soil and reseeded. Seepage tnxa the impoundment will be coUecte 
until seepage stops, and the divenioo ditches mstalled during cmismiction will remain ir nlace. Solutions in the 

pcmds will be evaporated and the resulting solids will be sampled and analyzed to deterr neifhhasanypotentia 
degrade the waters of the State. Ifso, it will be removed and disposed of in a maimers xoved by NDEP. If 
acceptable it will be fol ded in with dm primary liner and buried with the pood. Pond an.4S will be backfilled, ano 
graded, and after of topsoil will be reseeded. All slopes %irill be stabilized ar . berms and ditches 

d es troyed. 


4.3.5 Corrective Actions 

During compliance inspections, NDEP noted the recurrence of proc ess solution discharge frmn the west side of 
mill t wiidmg ontt> native soils. During me inspection, KDEP persnmel found that the saturated soils resulting frc 
a release had been covered up with about 5 inches of uncontaminated soil Echo Bay Minerals Company re^nd 
by completing repairs which mitiiUy the spill, and investigaimg clean up of die original release. While th( 
contaminated soil had been removed and replaced widi uncontaminaad soil, no records had been kept,regarding t 
amount of material removed and improper clean up procedures were used. Echo Bay perfonned a second 
remediation and perf or med the necessary *«"pHng to ensure all the contaminated soil was removed and process*, 
through die mill facility. Disciplinary action was taken against the personnel involved in the first clean up, and an 
HDPE liner was installed on the uf^ier part of wall within the mill building to ensure no further releases from the 
mill building would occur. 

In a separate case. Echo Bay also reported to NDEP changes in water chemisny which wen detected in monitorir 
wells. These changes incM^ levels of fluoride and increased pH levels. Echo Bay retained a hydrogeolo,. 
consulting firm to determine the if contamination of the groundwater occ ur red and the source. The consulting flrr 
determined that the fluoride levels were nanirally occurring and the increased pH levels were caused by improper 
monitoring well sampling protocols. Echo Bay revisited and revised their monhottng well sampling plans 
accordingly. 
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5. COMPARATIVE ANALYSIS 


5.1 SUtemcot of Purpose 

The purpose of 40 CFR 192 is to corre c t aad prevent contammarion of air and the groundwater beneath and in the 
vicinity of inactive uranium processing sites. Tltese sites were contaminaied throu^out the cold war during 
uranium mining and milling operations. EPA promulgated 40 CFR 192 after the enactment of the UMTRCA, which 
was enacted to remediate these abandoned fimilities. In general e ft ctr 192 fovems yf th<. i » 

Iir anhim hyproriiurt material anH th* <U«t£n />p^rirtn and ciOSUie ofsurftce imp oundments and facilities throug h 

q^S' ^^rence to the RCRA reguianoos. * ^ f< Qiilanfini pimiflf Tfinflinl" iprliriMr tn fhr rlriipi 

oper ation and closure of fadlrties with tail mff impnunHmgnt» 

Nevada, on die other hand, promulgated its State regulations governing the design, constructum, operation, and 
closure of its mintng operations to degradation of the water from active operations. Nevada regulates the 
design, operation, and closure of its fimilities, along with the «iiinp and di^iosai sites ^ledficaUy to 

ensure promctionofdie waters ofdie State during operation and after closure. Nevada’s framework is intended to 
govern the design and operation of the process component of the facility prior to the waste gesentiotL In practice, 
of course, since most tailing* impoundinents are left in place at closure, regulations efifectively address waste 
management design as well 


Provisions are made for facilities in existence prior to promulgation of the regulatums. However, Nevada mining 
regulations require planning for die proper han^iiing of mill tailings, and facility closure and site reclamation is 
determined during the design and consmictioa phases of the projects. 

5.2 Technical Differences 

Whan comparing the if i< tp remember that reeny ry nOt produ ce 

a faoioacuve waste with potential radio active enviro«m«t«l and health effects. Sec ond, the value of the ores is 
suDsianoaiiy Ulfnieui due ra eaCB ion ol ore yielding either several pounds of uranium metal compared to 0.08 and 
higher troy ounces (approximately 0.006 pounds) of gold. 

I n regulating the desien. operation a nd closure of tailings impoundments The State of Nevada uses to their 
advantage the low precipitation, hign ev^iorition. and lelasively deep groundwater typical throughout the state. 
This would be exneoieiy U iflimh fui die ftilefal legulations to enact do to the varied envn-onmentaJ conditions 
fb upd throughout the Unnea sialS 



SJ Regulatory Comparison 

A tabular comparison of the regulatory criteria applicable to heap leaching for Nevada, 40 CFR 192, and the three 
facilities discussed is shown in Ttdile S.3>1. 
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ti.0 CONCLUSIONS 

Al(mg with tlie distal dilferoices m the ^overy processes disc ussed ta secuon SX the following iu»ns can b 

c<Hiciu(ted regarding dte two regulatoiy frameworks and die aj^iicuicm of the Nevada reguladons at three &ciii 

♦ The minimum design criteria for the State of Nevada and 40 CFR !92afe5utoaiaiallydiff«ent The: 
of Nevada mmhnum design crimria for tailings impoundmexus inciinie a 12 indi diick soil liner vridt a 
coefficient of penne^ility of 1 O'* cm/sec, or equn^ent The design criteria for tailings impoundmeott 
under 40 CFR 1 92 requires three Layeis of solution containment • two of flexible geomembnme and a 

o bottom liner of 3 feet of compacted soil with a coefficient of petmeability no ^eaxer than 10'^ cm/sec, 
georextile leak detection collection system bet>mm the liners. 

♦ Nevada regulations require review of dam design, consmiction and maintenance rK|uirements prior to 
i^img a dam pcmnit 40 CFR 192 do«t not specify requirements for foe dam a»ociated with a tailing; 
impoimdment 

4 Nevada State regolations are wrmen and enforced to prevent degradation to the watns of the st^. ^rile 
foe 40 CFR 192 regulations are wrrtteD to (xevent any relene to the grmmdwater. Because of fois 
difference the Nevada regulations require identification of all drinking water sources, groundwater and 
surface water sources and quality. 

4 Nevada dtsure requirements are focus on prevemiog degradatimi of foe wsers of foe stare, and conven 
the land to a post-mining use. Also due to the low precipitation and high evq>oration rates, typically sti 
wide, final covers are designed to hold predpttatioo for subsequent evaporation. 40 CFR 192 requires 
irewarering, sabiliation, and mstailsioo of a covct which will prevent precipitation frmn moving 
throu^ foe impoundment. 

4 Nevada regulations for post ciosure monitoring are established on a facility basis, but is no Icmger than 1 
years. 40 CFR 1 92 requires monitoring of no less than 30 years. 

4 The three mines evaluated generally adhered to foe requirements of the State of Nevada, however, foe It 
of some documentation made it difficult to verify liner thickness and coefUciem of permeability. 

4 All of the mine sites promptly responded to foe NDEP requests for fiinher information or corrective act: 
for deficient operations. 
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My expertise end researdi on this issue piimsiily concerns water quantity and the irrqracts 
of rttining on groundwater hydrology and the sur&ice ei^ression of groundwater, primarily 
springs, river, streams and r^arian areas. For 09 researdi, I have used public information 
obtained from the Nevada State Engineer’s o£Bce, the US Geological Survey, the Nevada D^t. 
of Environmoital Protection, and the Bureau of Land Management as well as data published in 
enviromnental hrqract statements. My interest in water quality stems from the £ict that 
contaminants are tran^orted in groundwater and surfrce water. I will report on data collected 
from ofSces of NDEP. I will focus my discussion of the hydrologic impacts of mining on the 
regulatory framework firr pe rmittin g contained in the current Section 3809 regulations and the 
need for their reform. Attached to my testimony is a paper to be published in October by the 
American Water Resources Association in the Proceedings of their 1997 Annual Conference and 
the abstract of a paper presented on September 8 at the American Chemical Society Conferoice in 
Las Vegas. 

The Problem 

When conqranies excavate open pit mines below the water table, they rmist dewater the 
surrounding aquifer so that water does not flow into the pit and destabilize the pit walls. There 
are four primary localized hydrologic impacts caused by such mining. First, dewatering lowers 
groundwater levels in the vicinity of the mine. This impacts springs and surface water by 
changing the flow gradioit in the vicinity of the pit. I will provide two exarrqrles of this irrqract. A 
hot ^ring over seven miles fiom the Lone Tree Mine (the mine is located w ithin two miles of the 
Humboldt River) went dry, presuttubly due to dewatering. During exploration activities in 
Crescent Valley, when the exploration company hit artesian water, the flow at a hot ^ring over 
five miles almost irmnediately decreased by ten percent. 

Second, the open pit and drawdown cone around the pit represent a deficit to be made up 
after mining, and dewatering ceases The pit was originally all rock and pore ^aces filled with 
water would have made op only about 1 percent of the pit in bedrock and iq> to 20 percent of the 
pit in alluviuta After mining ceases, if the pit is not backfilled, a pit lake will form, and the 
amount of water in that area will be up to 93 times more than existed prior to mining. This water 
must come from somewhere. The drawdown cone' also rqrresents a deficit because it primarily 
represents water that has been pumped and consunqitively used or otherwise lost to the local 
groundwater system. The two most impactful mines on local groundwater deficits are the Twin 
Creeks Mine northeast of Witmettmcca and the Lone Tree Mine between Battle Mountain and 
Witmettmcca. Twin Creeks will create a 460,000 af pit lake whidi win be the second largest 
marmiade lake in Nevada if we include Lake Mead. The drawdown cone wfll be about 200,000 af 
so the total deficit caused by this mine is 660,000 a£ The Lone Tree Mine wiU create a pit lake of 


' Pumping from a well, or a seriea of wells around an open pit. causes groundwater to flow toward the point of 
removal. A grarlient toward the min e is created becarrse groundwater flows dow nhill toward the min e Viewed in 
three dimensions, the surface of the water table resembles a cone. 

Myers Testhrmny: House Subcommittee on Energy and Mining 
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102,000 af and during dewatering discharge to the Humboldt River almost 1,000,000 a£ This 
mine creates a defi^ of almost 1. 1 million af sittiiig just 2 miles from the Humboldt River. 

Third, the quality of water in the pit lakes, after they form, depends on the source of water 
r efilling thCTL The mining conq)anies and BLM predict this quality using con^licated 
gench emistr y models However, the models depend on the quality of hydrologic data, predictions 
of the inflow to the pit. 1 performed basic sensitivity analysis of the pit lake inflow at the P^eline 
Deposit mine^ and showed that very reasonable assunq)tions of the geology near the pit led to 
estimates of inflow that caused die time to refill to vary from 8 to over 100 years. The BLM 
predicted an inflow rate of 12 years v^ch ivas used to model the chemistry in the pit. My 
acgnmp tinng involved increasing the conqilexity of the geology as represented in the model to test 
the qmpltfying assumptions use by the BLM. In other words, I more accurately characterized the 
system to show die major problems with the predictions. The bottom line is diat the predictions 
are rather useless. 

Fourth, the pit lakes will evaporate water in perpetuity. This rq)resents a permanent loss 
of water from the flow in local basins. For exanqile, die P^ehne Pit, at fiill development after the 
several piecemealed expansions are complete, will evaporate well over 1400 aflyr ^^dlile recharge 
to the oitire Crescent Valley is less than about 14,000 aftyr. This is ten percent of the total 
rediarge in the valley. 

The cumulative impacts of miaing are rard^ considered, afthou^ NEPA requires ^ch 
consideration^. For example, the Humboldt River watershed contains 18 mines that are either 
currently or soon to go below the water table and lequire dewatering.* Total deficits from these 
mines (as described above) r^resent 62 % of the water stored in the sur&ce aquifer of the 
Humboldt RiveH. Natural flow in the river near Winnemucca, including both grotmdwater and 
surfiice water, is less than 200,000 afiyr. The total deficits in the Humboldt River basin equal 
more than 25 years of the entire flow at Winnemucca. Modeling for most of the pits suggest 
that refill of the pits and drawdown cones wQl require less than 25 years. Fortunately, I do not 
own water rights or property I want to develop downstream on the Humboldt Rivar. 


^ Piper presented to ttie Americin Chemictl Society, lee ittachmeDt 

^ Most of the data presented in diis paragn 4 )h are docuotented in the attached paper to be publiahed by the 
American Water Resources Association. 

* Personal co mmuni cation from tfac Nevada Bureau of Mines. 

^ There are approximately 5,000,000 af of deficit being created and 8,000,000 af of storage in file aquifer. 
Since die writing of the attached article, two additional mmc propoaala, Leeville and the Gold Quarry Expansion, have 
increased our estimate of die deficit 

Myers Testimony; House Subcommittee on Energy and Mining 
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Quoting from a State of Nevada report: Xhanges in water stored beneath the flood plains 
of the river system may be an mq>ortant frctor m controlling the magnitude of the flow in the 
Humboldt River’’^. Open pit mines represent a major diange in storage of water boieath the flood 
plains; the authors of this report, written long before the advent of large open-pit minnig along the 
Humboldt River, seem to su gg est that deficits created by open pit mining represent a potential 
major inqiact to suifrce flows in the Humboldt River. 

It cannot be overemphasized that these in^acts are unprecedented in the histoiy of mining 
any>^4ere in the world. >Vhile mining con^anies return large profits from underregulated minin g 
society is allowing a massive uncontrolled experiment on the environment of northern Nevada. It 
is not too late to do anything about it, bm we are readiing that point. Hie rest of this testimony 
includes discussion about >\4iat the BLM should cuirentty be doing, the needed changes in the 
regulatory framework, and needed mining law reform. 

Federal Regulation Through 3809 Regulations 

Many of the inqiacts discussed above could be avoided or mitigated by reclamation of the 
pits, including conqilete or partial backfilling, or through adequate bonding to either remedy or 
compensate individuals adversely impacted in the future. Section 3809 of Title 43 of the Code of 
Federal Regulations provides the BLM's regulations to govon hardrock mining. Curroitfy, the 
BLM is attenqiting to modify, or hopefully, reform these regulations. First, I enqihasize and will 
discuss below that the BLM, under current regulations has the authority to adequately regulate 
and mitigate these inqiacts. But regulatory reform could he^ them in this process as I will 
elaborate below. 

My remarks focus on plan level operations because these cause the majority of impacts to 
water resources. 

The BLM is required to prevent "‘unnecessary or undue degradation” defined as: 

surfiice disturbance greater than what would normally result uhoi an activity is being 
accomplished by a prudent operator in usual, customary, and proficient operations of 
similar character and taking into consideration the effects of operations on other resources 
and land areas, including those resources and uses outside the area of operations.^ 

That the definition ^ecifies ""surface disturbance” may allow some to argue that in^acts on 
groundwater resources do not represent ""uimecessary or imdue degradation”. The BLM 


‘ Eakin, T.E. and R.D. Lamke, 1966. Hydrologic Reconnaissance of the Humboldt River Basin. Nevada, 
Water Resources Bulletin No. 32. State of Neva^ Dept of Conservation and Natural Resources, Carson City, NV. 

’ 43 CFR § 3809.0-5(k). 

Myers Testimony: House Subcommittee on Energy and Mining 
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mystically fitcoses on suifitce distuibance uiiile ignoring the long distance hqtacts of dnwdown 
and contannnation. Inqtacts vriiidi may not occur unti! after mming ceases are evn more difficult 
for the agency to consUer. However, the in^acts of dnwdown caused by dewatering and pit 
refill clearly hqiact surfiice water and land. For example, dnwdown has already caused sinkholes 
to form in Maggie Creek. It has caused springs to dry. Hthefiow in any streams is substantially 
rednced,foetfoarianvegetationmay dry which is also a surfoceiirqtact. Htis is deariy a suifoce 
disturbance. 

However, the definitkm also included “resources and uses outside the area of opentions”. 
Ihis would reon to inchide impacts on land away fimn the pit and ittgrlies hi^acts due to other 
than direct disturbance. Continuiog with the definition: “Faihu'e to comply wfth applicable 
environtnental protection statutes and regulations thereunder will constitute unnecessary or undue 
degradarion.’" One such statute is the Clean Water Act. Surfiice discharges of contaminated 
groundwater are repdated unde’ this aa. Poor pit lake chennstry may cause downgradieit 
flings to discharge contaminated wate. If dewatering causes poor quality wate to be 
discheged to a surfoce wate source, a CWA violation occurs. 

Nevada regulations are quite clear (if not eiforced): 

Bodies of wate which ue a result of mine pits penetrating the wate table imist not eeate 

an inqioundment which, (a) has the potential to degrade the ground waters of the state; or 

(b) has the potential to afiRxt adversdy the health of human, terrestrial or avian life.’ 

The Nevada regulation is clearly “applicable” law and many pit lakes have the potential to cause 
such degradation. The BLM’s current permitting regulations require that “[a]ll 
operations.. .conqily with all pertinent Federal and State laws, including but not limited to the 
following”'’ and then goes on to list water quality and state “f a]ll operators shall conqily with 
applicable Federal and State water quality standards...”." The referenced Nevada regulation 
requires prohibition of pit lakes which have “the potential to affect adversely the health of human, 
terrestrial or avian Hfo”'^. 


•43CFR53809 0-5(k). 

’ NAC 445.24352 
'• 43 CFR§ 3809.2-2 
"43CFR§3809.2-2(b). 
"See Noted. 
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Evapontian of water from the sar&ce of a pit lake is wasted water and diould be 
iatrapreted as such and prevaited by the Nevada State En^ea. Nevada State watra' law'^ as I 
read it, does not contain any passages allowing this evaporation to occur. However, these lakes 
will form and will waste iq> to more than 10 percent of a basins recharge. It is the duty of the 
Nevada State Engineer to prevent such waste, but to date, there has been no such en^cemeut. 

Thus, BLM clear^ is required to prevent the development of such a lake, to prevent 
contannnated pit lakes and evaporation wastage, even based on its’ current regulations. 

The State of Nevada re^ilates groundwater rqrpropriation. Hus would inchide 
appropriation of water for dewatering purposes. But Nevada State water law does not allow 
groundwater withdrawals to exceed the natural recharge to a basin. Unfortunately, about fifteen 
years ago there was a decuion that dewatering was temporary and therefore withdrawals could 
exceed recharge. For this reason the State Engineer allows groundwater perrrdts fliat huuease 
pumpage fi-om a basin for beyond the recharge amounts It is diCEcult to argue that projected 
mine lives throu^ the year 2036 represent temporary withdrawals Based on discussioits in the 
previous paragraph, BLM has current authority and the requirement to prevent grormdwater 
mining to be a result of curroit mining operations 

As mining developed in northern Nevada, inqracts that could not have been initially 
expected became apparent. BLM has the legal authority and moral requirement to require 
changes in the plan of operations of any min e contributing to a prior unexpected impact. 

If the authorized officer determines that (existing) operations are causing unnecessary or 
undue degradation of the Federal lands involved, the authorized officer shall advise the 
operator of those reasonable measures needed to avoid such degradation, and the operator 
shall take all necessary steps to implement those measures within a reasonable time 
recommended by the authorized officer. “ 

It follows that changed conditions could, and should, lead to a cessation of permitting in certain 
circumstances until the impacts can be adequately mitigated. We suggest that the massive 
cumulative impacts of mining on water resources in the Humboldt River basin require such 
changes in existing plans and a possible tenporary cessation of permittmg within certain regions 
of the bam. This cessation ^ould be continued uirtil the inpacts have been adequately studied’’ 


” NAC Chiplers 532 to 538. Chapteis 540. 543 and 544 
"43CFR§3809.1-8(b). 

Ibere is cuorently an ongoing study by die US Geoic^ical Study of impacts in the Humboldt River basin. It 
is a nine-year iSU(fy cuiTCTtty funded by die industry fcvjust the first time yearn. 1 know of no addidomdfimdisgfor 
this shKiy \^ch meuis it will cease after three years of data coUecdon. 

Myers lestimoDy: House Subcommittee on Eneigy and Nfinisg 
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and pennitted. The Nevada State Engineer also has the authority^ to require any additional 
studies needed to d^ermine potential uqiacts diereby protecting downstream randiers and 
Nevada’s envir onment . He may disallow any additional dewatraing pomits until such a study has 
been completed To date, he has been unwilling to require these desperately needed studies. 

It is clear that the BLM has the authority in the existing 3B09 regulations to adequatdy 
protect the aivironmait from negative inqracts of hardrock mining Long distance inpacts should 
be regulated and groundwater inqiacts clearly cause a sur&ce disturbance. Nevada state law 
prohibits the creation of contaminated pit lakes and groundwater mining and prevents the waste of 
wato: by ev^oration fitnn pit lake; the regulations require the BLM to aiforce these laws if 
Nevada is unable as has the State has demonstrated many times. New circunistances, such as 
substantial dewatering should trigger the BLM to requite changes in existing plans, cessation of 
new perrrritting and the cotrqtletion of relevant studies. But the regulations are not specific and 
the new regidaticms should provide more qiecifics to allow, or require, the BLM to prtUect wato' 
resources fiem the inqracts of hardrock miniag. After discussing the types of mitigation that 
BLM could require, I will recommend specific changes in the regulations. 

Potential Mitigation 

There are three ways to mitigate groundwater quantity impacts and some of the long-term 
losses One is to require pit backfill, at least to the point that groundwater inflow will create a pit 
lake. BackfiSing the pit to the level of the groundwater would also decrease the deficit caused by 
the ph itself This would decrease the total deficit in the Humboldt River basin discussed above 
fi-om 3,000,000 af to about 3,000,000 a£ It would also eliminate mudi of the long-term, 
permanent evaporation loss. BLM has required backfill at several small projects'^ but these 
would have had tmfy small impacts on long-term deficits. Too often, the BLM argues that backfill 
is too costly. This is not a legitimate argument since one of BLM’s responsibilities is to prevent 
“uimecessary and undue degradation” and there is no requirement in Section 3809 that the BLM 
consider the cost of the mitigation. BLM cannot prohibit mining but there is no requirement that 
BLM not require justified costly mitigation. If a requirement can be met by most of the industiy, 
the fiict that it may render some operations unprofitable is not, and should not be the BLM’s 
concern. Another argument against backfifling is that backfill may cover resources that could be 
recovered in the future if gold prices go up or additional discoveries are made. The fiict is that 
once a pit lake forms, the low quality of the water would probably prevent disdiarge to any 


■‘NAC 533.368 

"Iheae isclwle Florida Canyon east of Lovelock •ndOentoB Rawhide northwettiifGahbs. BadifiUwiS 
reqoaed bin was cooveaknt due to the sequential pita being mined. 

Myen Teathnony: House Subcoinniittee on Eoeigy and Mining 
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sur&ce water and the resources covered would be essentially lost‘^. This is not a legjtiniate 
argument. 

A second solution is to require recharge of dewatering water. Unfortunately, it is only 
applied at mines whidi are furthest from the Humboldt River and have the least potential 
for significant inqiacts on overall basin water resources. This includes Echo Bay and the I^eline 
Deposit mine. We siq>pOTt the concept, but it is not as good an answer as the envir onm e nt a l 
documents would s ugg est. For exanq>le, all of the dewatering discharge, minus consunq>tive use 
and evaporation, at Incline would be recharged. But fruity hydrologic measurements and 
groundwater models led to a prediction that less than 120 acres of basins with rotating use would 
suffice. There would onfy be 50 afry of loss to evaporatimL Recently, there was a plan change 
and the redbarge ponds will trq)le in gyg and evaporation loss will increase by 16 times. My 
groundwater anafyses shows that the usefulness of groundwater rediarge in this basin is much less 
than predicted because of the sensitivity of certain hydrologic parameters in the model to very 
gmall dianges. Also, the BLM does not require rediarge if it is too costfy. For exaiiq)le, at the 
Lone Tree hfrne, rediarge is feasible, but a ten-mile canal would be required, fristead, almost 
1,000,000 af of water wiO discharged to the Humboldt River and lost to the middle Humboldt 
river basin. Redbarging as proposed by Great Basin Mine Watdi basin would allow water to 
reach the Humboldt River at the time the pit is refilling. 

The third and peihaps most essential aspect of prq>aring for future problems is to require 
adequate bonding. Current bonding requiren^ts*^ are generally based on area of land 
disturbed^, however the BLM does have significant leeway in this matter. The operator, *‘[a]t 
the discretion of the authorized officer, be required to fitmish a bond in an amount ^ecified by 
the authorized officer”. This suggests that upon documenting potential mq)acts or uncertainty in 
the prediction of mq)acts, the authorized BLM officer should require adequate bonding to remedy 
problems that occur after operations have ceased. The requirement should include a provision to 
allow the BLM to hold the bond for many years after the mine closes because of the time for pit 
lakes to refill^*. 


'* This is ttie case at the Arimetco Pit outside of Yeringtoo, KV. The mixing ratio is 22: 1, 1 believe, which 
means the ming could be pumped into the Walker River at rates such diat pit water would be less the 1/22 of the river 
water. 


’’43 CFR§ 3809.1-9. 

” **In determining the amount of the bond, the authorized office shall consider die estimated cost of 
reasonable stabilization and reclamaticm of areas disturbed.” 43 CFR § 3809. l’9(b). I will note ttiat die BLM required 
a bond at die Pipeline Deposit of about S 1 ,000,000 (! cannot locate my copy of tbe Record of Decision). 

Estimated times to refill vary from 12year5at Pipeline to over 100 years at Gold Quarry. These estimates 
are quite uncertain. See Note 2. 


Myers Testimoi^: House Subcommittee on Energy and Mining 
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Tlie cumulative impacts occurring in the Humboldt basin present a unique problem fiir 
bonding. Because offiite iirqracts may not be assignable to a specific mme or company, there 
needs to be an escrow account into vriiidi all mine dqiosit some bonding and fi'om wdiidi all 
impacted parties would be able to receive a ronedy. It is because of this problem that the Sierra 
Club siqiported legislation in the Nevada State Assembly to require a fee fi>r certain rates of 
dewatering. A mitigation and researdi fimd would have been estabbriied to provide fi>r research 
of dewatering problems and to compensate or remedy impacted persons in the future. 

Suggested Regulatory Changes 

While the BLM currently has authority to require most needed dumges in the permitting 
procedures, there are reforms to 3809 Regulations that would make it easia for the agency to 
enforce existing otvironmaital laws. There is also pending legislation, the Rahall bilP, in the 
House of Representatives refinred to this committee that we strongly support and will briefly 
discuss below. It must be remembered that BLM is free to require any tedmology or procedure 
necessary to avoid “uimecessaiy and undue degradation” of public lands as long as the majority of 
the industry can compfy. BLM is not required to consider the economics of the situation or to 
insure industry or company profits. The remainder of tbig testimony will include some verifies 
regarding 3809 regulations and how they may be inq)roved to accommodate the major water 
resomces inqiacts documented above. 

In order to prevent “uimecessaty and undue degradation”, the regulations riiould clarify 
what is meant by “not unduly hinder such activities but will assure”^ that they not degrade public 
lands. These statements are contradictory in that it may be that to “assure” there will be not be 
“unnecessary or undue degradation”, some operations will be unduly hindered. As argued above, 
BLM need not consider economics, therefore there is no reason to prevent the hindrance of some 
activities. 

The objective that provides ‘Tor the reclamation of distinbed areas”” should be amended 
to clarify that “disturbed areas” include areas that are inqracted both directly by surfree disturbing 
activities and indirectly by dewatering, contamination, spiOs, etc. 

The definition of reclamation” should be amended to include a provision requiring the 
restoration of the natural hydrology to the extent possible. 


^ HR 253. the Mineral Exploratioa and Development Act of 1997 
”43CFR§3809.0-2(a). 

" 43 CFR 5 3809.0-2(b). 

”43 CFR § 3809.0-5(j). 


Myers Testimoay; House Subcemunittee on Energy and Mining 
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The definition of "‘unnecessary or undue degradation”^^ should be amoided to include 
disturbance to local and regional hydrologic resources. This should define degradation to include 
the drying or cont amina tion of flings, streams, seeps, and wetlands, both on^e and ofi^e due 
to indirect in^acts link ed mining activities. 

Procedures for requiring the modification of a plan based on changing conditions should 
be clarified. Currently, “[ojperations may continue. . unless the State Director determines that the 
operations are causing ...degradation to the land”^^. Also, if the authorized office determines that 
operations are causing ... degradation of the Federal lands involved, the authorized officer shall 
advise the operator of those reasonable measures needed to avoid such degradation, and the 
operator shall take all necessary steps to implement those measures within a reasonable time...”^. 
If the changes in definition of unnecessary and undue degradation are changed as suggested 
above, the State Director or authorized officer could require changes based on mq>acts on ofisite 
water resources. We suggest that the regulations be changed to clarify when changing conditions 
warrant a change in operations. A single mine in a basin does not have the same intact as 
several; it seems equitable to require changes throughout the basin rather than to put all of the 
mitigation requirements on the last mine to pomitted. For exanq)le, the existing P^eline Dq)osit 
mine does not have the in:q)acts to Crescent Valley as k, the Pipeline e?q)ansion, and development 
of resources currently being explored about five miles across the vall^ would have on the valley 
and people living therein. BLM needs to be able to implement changes to all operations as 
conq)anies propose future operations. 

Bonding requirements should be amended to allow the amount of bond to be based on the 
potential for ofishe inqiacts on water resources, induding those mq>act that may be manifest on 
subsurfiice resources. “[T]he authorized officer shall consider the estimated cost of reasonable 
stabilization and reclamation of areas disturbed.”^ Some may inteipret this to not include 
subsurface or ofiske resources, therefore the bonding requirements should be changed to 
adequately reflea the impact of mining on the environment. Also, there should be a provision to 
allow a portion of the bond to be held beyond the actual sur&ce reclamation of the mining ske.^ 
This portion would be based on the time for ofi^e in^acts on water resources and other 


” 43 CFR § 3809.0-5(k). 

43 CFS § 3809. l-7(cX4). 

”43 CFR § 3809 l-8(b). 

” 43 CFR §3809.1 -9(b). 

” For example, “[w]heD all or any portion of the reclamation bas been completed in accordance widi the 
approved plan, die operator may notify the authorized officer that such reclamation bas occurred and that she/he seeks 
a reduction in bond or Bureau approval of ttie adequacy of die reclamation’' 43 CFR § 3809. 1-9 (f). This section 
continues to prescribe that the BLM shall return die bond. 


Myers Testimony; House Subcommittee on Energy and Mining 
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rewurces. It is impossible to ascertain “on infection” that the of&ite inqiacts will not occur. It 
is important to note that the drawdown cone created around a mine for dewatering will continue 
to e7q>and after dewatering ceases. For example, the drawdown cone, as represented by the 100 
fi>ot drawdown line, around Twin Creeks wiH expand for almost thirty years after mining ceases. 
The operators of this mine should remain re^onsible for the effects caused by the e?q>andmg 
drawdown cone. 

A final recommendation needs to address the issue of noncompHance. When the BLM 
issues a Record of Decision based on a Fiiud EIS, the operator is re^onsible for carrying out the 
nan as ^ecified. When the operator makes changes without BLM anafysis and approval, the 
BIAf should have the authority to levy fines and su^end operations. For exanq>le, a local mine 
buih a pq>eline ao'oss public land when the EIS ^ecificafly disallowed thig constructimi. BLM 
needs more authority to deal with these problems on a day>to>day basis. 

As stated above, the Sierra Chib and Great Basin Mine Watdi strongfy siqiport enactment 
of the Rahall Bill, HR 253, the Mineral Exploration and Development Act of 1997. Many of the 
concerns and in^acts discussed above would be remedied. Many of the suggested regulatory 
changes would be codified. It specifically refers to the protection of water resources. It 
establishes a fimd to clean up d^radation to suifiice and, hq>ortantly, water resources caused by 
previous mining. 

Conclusion 

The gold mining industry has expanded fi'om 1 miUion ounces in 1980 to 13 milHon 
ounces today. This is a remarkable expansion and has led to rapid growth in rural Nevada and 
other states, honing is a very in^ortant part of the economy of Nevada and tiiould remain so. 

But fiiture citizens of northern Nevada, rantdiers, fiumers and cities, should not be paying the 
debts created by present day mining. Denying these inqiacts is tantamount to burying our heads in 
the sand. We are requesting baseline standard to protect the environment of northern Nevada and 
the western United States, ^asehne standards set on an industry-wide levd ensure that 
reasonable environmoital regulation is bounded not by the economic travails of conqianies on the 
edge of profitability seeking minerals of questionable value, but by a societal balancing of our 
potoitially contradictory desires to preserve the public lands while simultaneously extracting 
valuable minerals firom them.”’* Preforably these changes would occur through enactment of HR 
253, but strong dianges in the Section 3809 regulations would be a major step in the ri ght 
direction. 


’’ Graf. M., 1997. Application of takings law to the regulatioo id unpateoted mining cUima. Ecok^Law 
Quarterly 24:S7>130. 

Myers Testimony; House Subcommittee on Energy and Mining 
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UNCERTAINTIES IN THE HYDROLOGIC MODELING OF PIT LAKE REFILL T J. 

Myers, Hydrologic Coasuhant, 200 Bartlett St., Reno, NV 895 12, tom@black-rock.reno.nv.us 

Water quality models in filling pit lakes dep^d on estimates of the inflow rate which depend on 
the assumptions defining the aquifers. For exanqile, modelers simulated flow in aquifers around a mine in 
northern Nevada with layers corre^onding to pUya, alluvium and bedrock. The estimated hydraulic 
conductivity of the different bedrock layers varies from O.OI to 0.04 meters/day. Models using 0.04 
m/day estimated the pit will fill to 90 percent of its pre-mining groundwater levels, a volume of 30 km^ 
w ithin twelve years. Using a six-layer model tvrth actual hydraulic conductivities, the estimate increased 
to over twenty-five years. Sensitivity analysis using published conductivity ranges in the different layers 
suggests the refill time will range from about 10 to SO years. The inflow rate and source is very sen^ive 
to the vertical conductivity among layers. Groundwater modelers around open pit mines should consider 
the sensitivity of the aquifer. 
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Groundwater Managsnant Zaplicati<»is cf Open-pit Mine Dewatering 
in Northern Nevada 

Tom Myers^ 


ABSTRACT: The Humboldt River basin in northern Nevada provides more 
th^ul half of the current United States' gold production. Most of this 
mining occurs in deep, open pit mines excavated up to 1000 feet below 
the groundwater table. A basinwide water balance model suggests three 
factors lead to deficits and future negative impacts to other 
groundwater users and natural amenities. First, mines punp> water for 
processing ore and dewatering. However, they discharged more than 
half of the punped water, which totaled 850,000 acre-feet between 1992 
and mid-1996, to surface sources which causes not only waste but also 
recharge. Projected punpage is more than 3,000,000 acre-feet by 2010. 
Second, the pits themselves represent a deficit in that large lakes, 
up to 460,000 acre-feet, will form after dewatering is stopped. The 
total deficit will exceed 4,000,000 acre-feet in a basin with total 
storage of 8,000,000 acre- feet in the surface aquifer and annual flows 
of less than 200,000 acre-feet. Third, evaporation from pit lakes 
will exceed three percent of the annual surface and groundwater flow. 
Detailed water balance modeling shows greater potential impacts on 
subbasins, with some areas having deficits of more than half of the 
storage and evaporation more than five times the outflow and 25 
percent of the recharge to the basin. There is much uncertainty 
regarding the source of water to fill the deficits and the impact on 
the flows in the Humboldt River. Additional research,, including a 
groundwater model of the basin, is necessary to address uncertainties 
suggested by the water balance model. 

KEY TERMS: Nevada, Humboldt River, mine dewatering, open-pit mining 


INTRODUCTION 

Total mineral production in Nevada had an estimated value of near 
$3.2 billion in 1995 and directly provided 13,700 jobs and indirectly 
another 47,000 jobs (NV Division of Minerals, 1996). The Humboldt 


‘Consultant, Great Basin Mine Watch, 200 Bartlett St., Reno, 
NV 89512 
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River basin in northern Nevada provides more tham half of the current 
United States' gold production. Most of this mining occurs in deep, 
open pit mines excavated up to 1000 feet below the groundwater table. 
Between 1990 and mid'1996, mining companies punned 840,000 acre-ft of 
groundwater (af) for mining, milling and dewatering (NV State 
Engineer, 1996, personal communication) . Based on examination of 
individual punning permits, almost 90 percent of the putr^age was for 
dewatering. 

The potential in^acts of drawing the water table down over 1000 
feet and creating huge manmade lakes drawn exclusively from 
groundwater throughout an arid region watershed are quite substantial. 
For exanple, Cron^ton (1995) identified 1, 5 and 11 subbasins in the 
Humboldt River basin in which dewatering would lower the water table 
more than 100 feet greater than 6 miles from, between 2 and 6 from, 
and within 2 miles of existing mines. The purpose of this paper is to 
outline potential effects, providing quantitative information when 
possible and to discuss several hydrologic concepts with respect to 
this dewatering. 


GEOLOGIC SETTING 

The Humboldt River basin (Figure 1) contains nearly 17,000 acres 
and is a basin of interior drainage within the Basin and Range 
physiographic province (Eakin and Laroke, 1966) . The study area 
(Figure 1) includes approximately the middle two-thirds of the basin. 
Mountain ranges lie primarily on a north-south tract with alluvial 
valleys and meandering streams separating them (Figure 2) . Relief 
approaches 6000 feet as crest elevations sometimes exceed 10,000 feet 
and valleys dip below 5000 feet. The Humboldt River starts in the far 
eastern part of the state at an elevation less than 5000 feet and 
meanders westward across more than two-thirds of Nevada, dropping 
about 1000 feet and terminating in the Humboldt Sin)c, a major wetland 
complex. Tributaries flow east or west from the ranges collecting in 
the many valleys through which they flow north or south to the 
mainstem. Most elevation change in the system occurs within a few 
miles of the mountain crests leaving most of the flow in wide, 
meandering, low-gradient channels in the alluvial valleys. Because of 
the low-gradient, meandering form of the river system, it is impacted 
heavily by drought . 

Eakin and Lamke (1966) estimated that the top 100 feet of the 
alluvial aquifer stores approximately 28,000,000 af of water. 

However, within seven miles of the river, the storage drops to 
8,000,000 af . With flows averaging less than 200,000 af, the natural 
fluctuations in groundwater storage are slight such that levels change 
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Figure 1: Location map of study area (rectangle) and 
Humboldt River Basin. Flow is from east to west to 
the Humboldt Sink. 


little from year to year. Cooley and Westphal (1974) found 
groundwater levels intersect with the river in the Winnemucca area. 
Well data obtained from the US Geological Survey in 1996 show levels 
less than 10 feet below the surface in the middle portion of the river 
below Battle Mountain (Figure 2) . This suggests a connection exists 
between the unconfined aquifer and river. 


METHOD OF ANALYSIS 

Data sources for open pit mines were primarily the environmental 
documents filed by the mining corr^anies in support of their mine. 
Analysis primarily consisted of examining the water balance for the 
entire basin and individual subbasins. Impacts that seem small over 
the entire basin may be much larger for smaller basins. 
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The focus of this analysis is long-term impacts due to deficits 
that will not begin to be satisfied until mining in the basin ceases. 
Current punping for dewatering causes drawdowns that currently affect 
some surface sources. This will be discussed primarily as it 
indicates the scale of future inpacts . The primary effect of 
dewatering is eui increase in baseflow in the Humboldt River. 


results 

Long-term Deficits 

Creation of an open pit below the groundwater table represents a 
deficit because a volume of rock will be replaced by a large pit which 
will fill with water. The total volume of pits, as shown in Figure 2, 
is about 1.1 million af. Pit volumes exceed recharge in the middle 
part of the basin (Figure 3) by as much as four times in Boulder 
Valley. 

Punpage of groundwater to dewater open pits creates deficits two 
ways. First, water is consunptively used for mining and milling, 
although this is relatively minor. Most of this usage is accounted 
for by the acquisition and retirement of local water rights. Second, 
water is discharged either directly to surface water where it will be 
displaced downstream, or recharged into the local basin. Surface 
discharges may be consunptively used by downstream users, who are 
currently experiencing water supply surpluses, or wasted into the 
Humboldt Sink. Because the recharge has always been down gradient 
from the mines and because it increases gradients out of the subbasin 
and increases levels beneath evaporating playas, much of the water is 
lost. The punpage creates a drawdown cone with the open pit at the 
center. The volume of the cone minus the volume of any recharge 
mounds represents the deficit created by a mine. Between 1990 and 
1993, pumping of near 100,000 af resulted in drawdowns of 800 and 100 
feet for five and ten miles, respectively, from the Betze-Post Pit in 
the Boulder Creek basin (Maurer et al., 1996). Springs ten miles from 
another mine were reported dry after two years of dewatering (Chris 
Sewall, Western Shoshone Defense Project, personal communication, 

1997) . The total deficit in the Humboldt River basin is projected to 
be 4 million af. 


Evaporation 

Once pits refill with water, they will evaporate in perpetuity. 
Estimates from Farnsworth et al . (1982) suggest that about 30 inches 
would annually evaporate from these lakes. Adjusting with a factor of 
0.9 for the steep side walls, evaporation calculations were made with 
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a 2.25 ft/yr. estimate. Evaporation is a substantial fraction of 
outflow and recharge from several basins (Figure 3, Crescent Valley 
and the Little Humboldt River) . 


DISCUSSION 

There is a 4,000,000 af deficit being created by existing open 
pit mines in the Humboldt River basin of northern Nevada. There are 
three major unanswered questions about this deficit. First, what is 
the source of recharge to pits and drawdown cones? All of the pits 
intersect alluvial, unconfined aquifers with connections to the river. 
If 4,000,000 af is drawn from the 6,000,000 af stored near the river, 
the effects would be pronounced. However, the pits also intersect 
many bedrock layers. Some discharge reports (NV Dept, of Env. 
Protection, written communication, 1996 for the Lone Tree Mine) 
suggest that, due to high tenperatures and geochemistry, much of the 
dewatering occurs in these aquifers. Bedrock aquifers are poorly 
mapped; their recharge zones and fractures are unknown. Some may be 
dewatered and unadsle to provide the recharge. For exanple, dewatering 
at the Betze-Post Pit, with the 800 foot drawdown discussed cd>ove, 
ceased for a period during 1996 and mining continued suggesting the 
aquifer was dewatered. The source of refill water is very 
questionable . 

Second, what is the rate of refill? Longer refill times suggest 
less intact, Myers (1994) performed a modeling study on a 
hypothetical refill situation. Varying the hydraulic conductivity by 
two orders of magnitude caused the time to refill to vary from ll to 
over 300 years. Hydraulic conductivity estimates for bedrock layers 
in the basin vary substantially. For example, Maurer et al . (1996) 
report that, in the Maggie Creek basin, *(m)easured ranges of 
transmissivity and hydraulic conductivity for the Vinini Formation 
(siltstones; table 2 (sic)) are 40 to 420 ft2/d and 0.0014 to 100 
ft/d,..." Anderson and Woessner (1992) provide ranges for most 
materials that vary by several orders. Assun^tions ed>out the bedrock 
affect the predicted rates of dewatering pumpage. For the Gold Quarry 
Mine, initial estimates in the environmental documents were that by 
2001, pumpage would equal 42,000 gallons/minute (gpm) (HCI, 1992). As 
of 1993, two years after mining ccmmenced, pun^age exceeded this 
amount which suggests the estimates for pit refilling are also d\ibious 
(pun^age records on file with the NV State Engineer) . HCI (1992) 
predicted the 150,000 af Gold Quarry pit will be 95 percent full 
within 18 years. The average annual refill amount exceeds 40 percent 
of the annual flow from the Maggie Creek basin (Figure 3) . Because 
the con^any discharges dewatering excess, the source of refill will 
determine future in^acts on Maggie Creek. 
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Third, what is the connection of the pits to the Humboldt River? 
Maurer et al . (1996) documented 100 foot drawdowns beneath Maggie 
Creek, but discharge to the creek prevents the stream from drying 
(although a sump hole formed in 1996) . HCI (1992) predicted that 
during refill, there would be a decrease in flow in the Humboldt Rive 
equal to 8 cfs which would primarily fill the Gold Quarry pit. This 
mine is about 8 miles from the river. However, at the Lone Tree Mine 
less than 2 miles from the river with a 1000 foot drawdown, in the 
vicinity where water levels are less than 10 feet from the surface, 
the total predicted decrease in river flow is only 0.45 cfs during pi 
refill. This prediction stems from the assuirption of a disconnect 
between the aquifer and river and a very low vertical conductivity in 
the bed of the river. This low conductivity is two orders of 
magnitude below that measured by Cooley and Westphal (1974) about 80 
miles downstream in finer bed materials. Also, the modelers used a 
very high vertical anisotropy (>1000) because of the presence of clay 
layers in the aquifer. 

Once the source of recharge for that deficit is )cnown, it will b 
possible to estimate the long-term impacts of open pit refill. 
However, it is undeniable that long-term evaporation will exceed 5000 
af/yr which is more than 3% of the total surface and groundwater flow 
out of the study area. This may seem small, but in an 
overappropriated river, considering that the effect will be to 
baseflow, fewer water rights will be satisfied in late summer due to 
evaporation . 


CONCLUSION 

The necessary conclusion to any independent analysis must be tha 
too little is known about the hydrogeology of the Humboldt River basi 
to predict with any confidence what will occur after mining ceases. 
The current state of knowledge is filled with uncertainty. Cumulativ 
effects analysis of long-term impacts to this ecologically important 
watershed in northern Nevada should be completed as future mines are 
proposed and permitted. 


ACKNOWLEDGMENTS 

The author acknowledges financial support from the Peradam 
Foundation and Great Basin Mine Watch. He also thanks Glenn Miller o 
the University of Nevada, Reno for information and review of his 
documents . 



204 


REFERENCES 

BLN (Bureau of Leuid Management), 1996. FINAL Environmental Intact 
Statement, Lone Tree Mine Expansion Project. US Dept, of the 
Interior, Bureau of Land Management, Winnemucca, NV. 

Cooley, R.L. cuid J.A. Westphal, 1974. An Evaluation of the Theory of 
Ground-Water and River-Water Interchange, Winnemucca Reach of the 
Humboldt River, Nevada, Hydrology and Water Resources Publication 
No. 19. Desert Research Institute, Reno, NV. 

Cron^ton, E.J., 1995. Potential Hydrologic Effects of Mining in the 
Humboldt River Basin, Northern Nevada. US Geological Survey 
Water-Resources Investigations Report 94-4233, Carson City, NV. 

Eakin, T.E. and R.D. Lamke, 1966. Hydrologic Reconnaissance of the 
Humboldt River Basin, Nevada, Water Resources Bulletin No. 32. 

NV Dept, of Conservation and Natural Resources, Carson City, NV. 

HCI (Hydrologic Consultants Inc.), 1992. Hydrogeologic Framework and 
Numerical Ground-water Flow Modeling of Newmont Gold Con^any's 
Gold Quarry Mine, Eureka County, Nevada, HCI-768, prepared for 
Newmont Gold Cottp«uiy. Denver, CO. 

Maurer, D.K, R.W. Plume, J.M Thomas, and A.K. Johnson, 1996. Water 
Resources and Effects of Changes in Ground-water Use Along the 
Carlin Trend, North-Central Nevada. US Geological Survey Water 
Resources Investigations Report 96-4134, Carson City, NV. 

Myers, T,, 1994. Cumulative Hydrologic Effects of Open Pit Gold 
Mining in the Humboldt River Drainage: A Report to the Sierra 
Club. Reno, NV. 

NV Division of Minerals, 1996. Major Mines of Nevada 1995: Mineral 
Industries in Nevada's Econony. Nevada Bureau of Mines and 
Geology, Carson City, NV. 



205 


EHwart! L. Presley, Naucnai nrectcr, cArrr 
61 A Ncht Parkway Ste., #4 
Elko, Nevada 89801 

Tel: 702 778 9955 "* Fax; 702 778 9855 

e-mait: elp^lerra.net 
MONDAY - SEPTEMBER 22, 1997 

SUBMITTED FOR THE RECORD 


House Subcommittee on Energy & Natural Resource 
United States Congress, House of Representatives 
Honorable Barbara Cubin, (WY) Chairman 

RE: Hearing - Elko. Nevada - 43 CFR 3809 -BLM Rules. 
/ 


MADAM CHAIRMAN, HONORABLE MEMBERS: 


Thank you for this opportunity to present information to Congress on the 
Public Land situation and more specifically on the 3809 BLM Mining Rule 
Rewrite implemented here in Nevada. 

The irtfbrmation provided herein will be from a different approach than 
what would be normally presented involving the federal management of public 
lands here in Nevada. The cover attached to the exhibits herewith will be very 
brief because the resolve of the present problems entail very few propositions 
and even fewer answers to bring forth remedy by Congress. Therefore, two 
sub-parts are offered below. Part I sets forth the issues on vsby the present 
system of federal management of public lands within a Sovereign State has 
failed and will not work any longer. Part II sets forth suggested remedies at 
hand to restore the checks and balances established by the Constitution. 


PARTI 

WHY THE PRESENT SYSTEM IS FAIUNG AND WILL NOT WORK 

A. Our system of a Constitutional Republic has its teeth in the main element of 
Law that Property Rights are secured to the Citizen under the umbrella of 
Common Law. 
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B. The united states central government is primarily an international 
government representing the Several States in the international theater. 
Outside the Enclave Clause. (Article I, Section 8, Clause 17, forts, arsenals, 
etc.) the federal land management agencies can only operate under the 
Property Clause, (Article 4. Section 3, Clause 2) which is a Territorial and 
Possession jurisdiction. The Commerce Clause lends some narrow 
jurisdiction in some cases but is now being heavily reined in by the 
Supreme Court. 

C. The federal land agencies only have an Admiralty and/or Equity jurisdiction 
to regulate under since the Common Law jurisdiction was reserved to the 
Several States. Thereby we deduct that the agencies have no jurisdiction 
to protect the Nevada Citizen’s common law rights absent direct statutory 
instruction from Congress. Without strict instruction from Congress, the 
Nevada Citizen has no remedy at law for the Fourteenth Amendment Equal 
Protections and Due Process, the Federal Judiciary and Federal 
Administrative Courts notwithstanding. 

0. Congress has delegated to the Executive Branch and its agencies the 
power of rule and law making to carry out the statutes of Congress. This 
violates the separation of powers under our Constitutional system and 
reduces Nevada to Admiralty and Territoriai/Possession jurisdictions. 
Exhibits '‘A^B’ demonstrate that Nevada is a possessory enclave of the 
Executive Branch not any different than the Colonies were in the time of the 
king in 1776. The byproduct of drifting from our Constitutional Republican 
System will be illegal acts like the 3809 catastrophe before us today. 


PART 11 
REMEDIES 

A- If successful, the US v. Gardner case now on Petition to the US Supreme 
Court for the October Term could settle the entire issue and put established 
rights under the protection of common law by the State of Nevada. 

B. Or if the Gardner matter does not prevail, Congress could simple implement 
a Quit Claim of its holdings to the State of Nevada with respect to the public 
lands, (US Forest Property included) and get out of the land business 
reducing the federal budget and helping to meet the 2002 deadline for a 
balanced budget. Congress still has plenty to own and manage in the 
Territories and Possessions like Guam and North Marianas etc. 

C. If item "B' above is not acceptable, Congress should immediately implement 
legislation that returns the authority of rule and law making to itself and take 
over the full management of the public lands, forests and all other federally 
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Claimed property within a the Sovereign State of Nevada outside those 
specified larids within the Enctave Clause. 

0, In conjunction with Item “C" above, the future ConarBssional Statutes and 
Regulations should include clear definition that the Sovereign State shall 
retain all police powers on all federal property, save the Enclave Property, 
and that the federal a^ndes would be subject to the jurisdiction of the state 
statutes in a like manner as any other property owner within said State. 
This would place the property rights of the public land user, such as mining, 
under the protective umbrella of the common law of the State. Laws such 
as the 1872 Mining Law and Bonding would be implemented by the State 
v\^ich could include certain Congressional requests that are within the 
Constitutional limits. This type of remedy would be consistent with the limits 
set forth in the Tenth Amendment to the Constitution for the united states. 


Respectfully submitted, 

CARES 


House Sub-Committee on Natural Resources - Elko, Nevada > September 22. 1997 
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1 

Petitioners, Cliff and Bertha Gardner, respectfully petition 
for a writ of certiorari to review the judgment of the United 
States Court of Appeals for the Ninth Circuit entered in this 
proceeding on February 25, 1997 in order to resolve the Federal 
Government’s claim of ownership of 87% of the land within the 
State of Nevada, and the Federal Government’s claim of 
Jurisdiction based on Article IV, Section 3, Clause 2, of the 
United States Constitution. 

OPINIONS BELOW 

1110 opinion of the Ninth Circuit Court of Appeals that gives 
rise to this petition is reported at 107 F.3d 1314 (9th Cir. 1997), 
and is reproduced in the Appendix (“App”) filed herewith at A. 
The opinion of the district court in this case is reported at 903 
F. Supp. 1394 (1995) and is reproduced in the Appendix at B. 
’The judgment in the civil case is reproduced in the Appendix at 
C. 


STATEMENT OF JURISDICTION 

’The Court of Appeals entered its judgment on February 25, 
1997. The jurisdiction of this Court is invoiced pursuant to 28 
U.S.C. $ 1254(1). 


STATUTE INVOLVED 
The Treaty of Guadalupe Hidalgo, 9 Stat. 922; 

To exercise exclusive Legislation in all 
Cases whatsoever, over such District (not 
exceeding ten Miles square) as may, by 
Cession of Particular States, and the 
Acceptance of Congress, become the Seat of 
the Government of the United States, and to 
exercise like Authority over all Places 
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of Om Coattinitioa. bat were held pwauanr (o Um treaty end 
war powen aad u poweta obtaiaed by (be Uaited aa aa 
iacidtai of dte aailooal tovcrei|aty. aoi by any provitioe ia (ba 
CoaaiinHioa. Crtu tt Harritaa 0153). Articia IV providea 
ie|iila(ive juritdieiioa over tucb laadt while (hey are ia 
lerrtlorial ttaiui. VaiudStaut * CraiiM. 39 U. S. 526 (1140). 
The laafuaie front (he GniiM cate relied oa by (be Ninih Orcuii 
whea quoted eoapieiely it as foUowt: 

Tbe tern “tanitory" u here ut^. It 
narely de tcr ipiiva of oac fciad of property, 
aad it aqaivaleat to the wordt la^*. Aad 
Coafreaa baa tba taate power over ii at eay 
other p roperty beloafiai to die United Sieici; 
tad Htit power it vetted la Coapmet widioM 
llatilaiieat, end bar been ceiwiderud (be 
/aaaderiaa epea wbieb Ibe lemre/fe/ 
teveraiMatt ntL (Eaipbeiit tupptied). 
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Sach power it tbe full |overataea power. Purtuani lo taeb 
power (ha Coagreti it authorized to etiablUb an eaecuiive. a 
le|itlaiure. eourtt, ladecd, a territorial act it ittelf a 
Sticb lovcraaoca power clearly ceatea innediaicly 
oa Amcneea ifinraiiee a J56 BaUt e/ Coden. 26 

0.3. 511 (1131): Brenner K Porttr, SO U.S. 235 (IB50). 

The Coatiitulioa dealt with tiatet. (heir 
people aad (heir repreteatetivet. Tbe tole 
object of (be lerriiorial elauae wat to trantfer 
to (be new |overameni tbe Northweti 
Terriiory tad to |i*e power to apply (bat 
lanitory to (he objeett dictated by (he ttaiet. 

The Coatiitulioa doet ao( atieed (o 
lerritoriet of iu owo force. Coairett hat 
power over lertiiory ii doet not pottett ie 
tbeSleiet. 

Oewaer u Bi^U, pa|o 773. 

The clear inpUcaiion of ibit boMiai it (bat the powen 

tiHbnriaed » Coafioat purwaM to Axticie IV, Scdioa 3.Claiite 

2, ezitt only outtide (be bouadariet of tttiet ediaiiied ia(o the 
union. It It a paieat abturdity (o attert (bei tucb full powen of 

govetnaace covet >7% of (be land turfaee of a ttau of (be Unioe 

and ai Ibe tana ume ntten (hai tucb ttaie bu been adniiicd u 
(be Uaio* on aa equal footing wiib tbe original ttaiet ia every 
reipact whatever. The very aiguneat that tucb power eea exiti 
wiibin a tiaia it iitelf tuRiciarii icfutatioa of (be daiai by (be 
Meral Oovetiiateat (hai the public laadt wiibia (he Sum of 
Nevada are property beloaging n *n Uaited Siaiee. 

Tbe Judicial power of terriiorial eouru wet long ago 
datemlaed lo upon tdmittloe of a Mate into (be Ueioik 
U Bremer u /bnrr. SO U.S. 235 OS50) Ibit Court timed: 


We think it clear, therefore, (hat oa (he 
uoecoditional adeutama of Florida lato ibt 
Uaioa at a State, ... the Territorial 


part of iC aad (bat ao power of Juriadictioa 
niini "tittlTi f" CBcepitfwtdarivod 
feoa the Stna aatharity. and %ti by fetca 


Iowa of Congnaa: . . . . Tha adatietioB of iho 
Stale isto Wa Uaioa brodghi the tbrrliory 
uodor dtt fell aad conpieia eperodoo of tba 
Padard Caaaitdttioa. aad tbe Judicial power 
of tbn Uaioa could he eaoreltod only la 
cMforoiiiy to the provlaioat of that 
laatnoMOC . . . The SUM authority wee 
daairuciivo of the Territioriel; end. la 


£3^ . tbeagboat her llaiu. No place wu left 
uao ccup i td fer ibe Ibtriierlal orgmuzatioa. 

The iapMeadeu of dM federal eWn ef cwa«Mp and (ta 
Mierrtna if nmrti IV Juriadktka It elewty m edda wMh dua 
beldiof. Moreover, tbit Coun'a hitterically ceaeiauet 
laiwiairtna of fell hoMhig at applied to fee jiMkial power 
oaMoi be nnnritif erife fee elain feat upoo ttoMheed ef fee 
Sum ef Nevada dw Pidinl Oovaranioi teoioed MfUlative 
jufiadlciieo*erifeeut Ueuiaiioe'* over r7% of NevMe'l Mi ii i ory. 


Tbe CoaadMtloa dou oot prouei Mo 
iBVMiigity of Suut fer fea heoafii of fea 
Staua or atau govarauaou u abtarael 
poHdcal aadilaa. at avaa for fee boaoAi of 


die puMk oirklali geventieg fee Siiiaa. Tb 
Ibe aoeiiary. the Cooaiiiuiioo dlvidaa 
•uiboriiy betweoa federal aad atata 
govarauiaia for iba proweiloa af 
ladividuala. Siau aovenlgaty ia to* jutt aa 
aad iiiolf: ‘Baibu. fedaralian aaeatu » 


dUAttiMi of lovcmp power. 


t SOI VS. 1277, 1211. m s- Ct 2546. 


ofAaurku. yet are lecmad Mao area wh^apwo^^^ 


PM du Itmriag noatMApUiil^r^^ 

feu fee» PetliMe for WtU of Certtoran be graaud. 

Duad fee 27fe day ofMay. 1997. 

lUipactfully tubnitud. 

OLADBL. HALL 
C^MuMe/BeMrd 
AMMweyjhrP artri ea r n 

)OSMt.lhMa 
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Great Basin Agriculture, Inc. 

■Dwflcafai to Nevada's Natuial flewurces* 

P.O. Box 2744 • 651 SBvet Sueet, EBto, Nevada 89803 
(702) 738-8560 


September 22, 1997 
SUBMITTED FOR THE RECORD 


HOUSE SUBCOMMITTEE ON ENERGY & MINERAL RESOURCE 
UNITED STATES CONGRESS, HOUSE OF REPRESENTATIVES 
HONORABLE BARBARA CUBIN, CHAIRMAN 

Madam Chairman, Honorable Members: 

Today you have, or will hear, much about the 3809 regulations and the 
impacts that actions of this nature have upon the economy. Our own business 
organization. Great Basin Agriculture, Inc. has been a major player in mine 
site reclamation, with special emphasis on exploration reclamation. Conse- 
quently, we are in a unique position to gauge the impacts of regulations such 
as we are discussing today. Without belaboring the point, it is sufficient for 
me to say that those impacts are significant, very significant. 

Perhaps it might be appropriate to bacl; up a bit and analyze why regu- 
lations like 3809 occur to begin with, and what actions of this nature might 
really represent. 

Every single department of the federal government is a bureaucracy. 
Today, it appears that if the bureaucracy is responsible to anyone, it is only 
the executive branch of our government, and. if at times we have an executive 
branch that is less than ethical, it is not difficult to understand how the system 
can go so awry. Bureaucracies must cither grow, or stagnate. Mid level offi- 
cers of the bureaucracy are often the driving force once they have made the 
determination that the bureaucracy offers the best security and income for 
their passage through life. How do these bureaucrats make a bureaucracy 
grow? Very simple, they must cither increase the mass their agency regu- 
lates. or increase the complexity with which it regulates. Either action, if suc- 
cessful, increases job security, promotion and all the other benefits associated 
with bureaucratic growth. That's how regulations like 3809 come into being. 

But 3809 is only the tip of the iceberg. Growth of the bureaucracy is 
difficult enough for those of us that produce wealth to contend with. But when 
that bureaucracy becomes unethical, it presents a set of problems that, at best, 
are almost impossible to deal with and at worst could well lead to total anarchy. 

Places like Waco and Ruby Ridge may seem mysterious and far away to 
most Nevadans; however the type of events that led to those disasters are per- 
haps much closer than any of us might care to admit. When the bureaucracy 
threatens our livelihoods, our personal property rights, the very freedoms we 
all have been guaranteed by our constitution, then I would suggest to you that 
Waco and Ruby Ridge are not that far away at all. 


’A FuU Swrlot Coaipaay 
Faim A Intgnttaii Bunlpaarntt Salaa A llaintniianoa, 

% fjimi pfgir 

Bnelainittnn Snnd A Kqultaaunt 
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It seems to be a given that bureaucracies must grow, only you in 
Congress can ultimately control that with flscal restraint, a fact which despite 
all of the rhetoric, you have failed to do. But what about the ethics of the bu- 
reaucracy? Ultimately, only the executive branch can control that. But one 
would have to admit the example set in recent years is indeed questionable. 

Let's briefly examine the ethics of the agencies that we here in Nevada 
most frequently deal with - the land management agencies. I'li oniy briefly 
mention a few events. Most are central to ongoing litigations. The cutting of 
fences or opening of gates so that "legitimate'' reasons can be found to trespass 
livestock permittees; the mechanical covering of springs with dirt to disallow 
further use of the water from those springs for irrigation; the movement or 
hiding of historical survey markers to confuse the issue on location of irriga- 
tion ditches; the hiding, or perhaps even destruction of historical documents 
absolutely necessary for settling of disputes; the physical changing of moni- 
toring data to make livestock grazing look very damaging; the hiring of so 
called "experts" to present distorted historical and factual data to support an 
agency position; the elimination of years and years of outstanding research 
because it no longer supports present philosophy; and yes. and even the very 
threat of death if one dares to oppose a government action, including the 
taking of personal property. And 3809? Just compound the bureaucratic red 
tape, until complying becomes physicaily and financially impossible. Sounds 
like some of our environmental friends doing their "monkey wrenching" 
doesn't it? No, it's just our government at work. 

Be that as it may, let's look at what's really going on. The agencies that 
controi the public domain want full control, nothing less, and that includes 
water. Today. 1 am aware of no less than 6 litigations between private individ- 
uals. political bodies, water districts and others and the United States concern- 
ing water rights here in Nevada. The United States Forest Service leads this 
parade, but close behind, observing the results, is the Department of Interior 
including both the BLM and the BIA. Control of water in the West is control of 
all that occurs on the landscape including mining. 

I'll call your attention to two of these litigations, and I am providing you 
with copies of both of these suits. The first, involving the Truckee Carson Ir- 
rigation District (CV-N-95-7587-HDM) requests repayment of 1,057,000 acre feet 
of water, including interest for water allegedly stolen from the Pyramid In- 
dian Reservation between 1973 and 1988. I'll not go into the details of the 
ramifications that loss of this suit would bring upon the water users of the 
Truckee Carson Irrigation District, as well as the towns of Fallon and Femley; 
but it is sufficient to say that the results of loosing that suit are beyond my 
ability to calculate. 

Of more concern, however, is the case known as the Walker River case 
(C-125-ECR Subfile C-125-B) in which the United States is laying claim to ali 
waters of the Walker River watershed, from the crest of the Sierra Nevada 
mountains in California to and around Walker Lake in Nevada. Their claim 
includes all surface water, as well as all underground water within the entire 
basin. Theoretically, if won, these waters would be transferred to the Walker 
River Indian Reservation for beneficial use. However, what seems to go 
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unnoticed is that much of the land being claimed by the government for the 
reservation includes mountains totally incapable of being irrigated. Further 
the reservation does not want the water, although again, that doesn't seem to 
be very important in the eyes of the government. 

The distasteful part of the Walker River case is the simple fact that ev- 
ery water user above the reservation will loose their water if the people loose 
this case. That includes at least 1,200 active claims, resulting in certainly what 
must be the largest single takings case in the history of this country. Water, to 
these people, represents everything that they have worked and died for, often 
for 3, 4 and even 5 generations. And, I guess it goes without saying, when the 
government owns all of the water in the West, mine exploration, and the 
eventual result of that exploration, economic mining, will indeed become a 
thing of the past. 

In every one of these litigations the Department of Justice brings in as 
much legal expertise as deemed necessary to win. What conceivable successful 
defense do the defendants, the common citizens of Nevada, have? To date these 
cases have left a trail of bankrupt and broken people. 

During my 25 years as a professor of agriculture and environmental 
sciences at the University of Nevada, Reno, as well as during the last 13 years 
as president of Great Basin Agriculture, Inc., I have observed an ever increas- 
ing impact brought about by the heavy handedness of governmental 
bureaucracy. Unfortunately, this trend has accelerated in the very recent 

years. Today, we have almost lost our range livestock industry. Mining can 
only be continued by active exploration. However, exploration is going to 

foreign lands where they are allowed to, in fact, explore. During recent years, 
I have attempted to educate the public, our county and state governments and 
even congress about the perils of bureaucratic regulation. I have conducted 
economic studies of these impacts, and am continuing to do so. Some of what 
you will hear today comes directly, or indirectly from those efforts. You must, 
however, never forget that all wealth ultimately only comes from the land and 
the associated waters. When we regulate the ability to create wealth out of 

existence, it will be but a few short years before our national economy is in 
shambles. Add to that the ever increasing takings of private property rights, 
and anarchy will only follow. 

Can Waco happen in Nevada? Continued the present path, it is just a 
matter of time. You can only push people so far, and I truly believe that point 
is very close at hand. Do not forget the principles that this country was 

founded on. That feeling is alive and well - 225 years later. That lesson should 
tell for ever after that when you have taken all else, the ultimate sacrificing 
of one’s life for what he believes in seems a rather insignificant price to pay. 


Respectfully submitted. 
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KkXHRm UtHDHEIB 
Onitad Statu Jlttamey 
SHTlPJt Y SMCTB 

Aulataat Unltad statu Attorney 
100 N. Liberty Street, suite eoo 
uw, Havwto S9501 
MAHJWB Apoassst 
P.O. Box 40S7S 
SODO, Nevada 8SS04 
Tel! (702) 7I4-B4J8 

LOIS J. SC3UFFER 
Auletant Attorney General 
FRED R. DISBEROOM 
Special Litioation Counsel 
STEFOai H. MACFARLAHE 
Trial Attorney 

Bnvironaut 8 Natural Baeoureu □Ivlsion 

O. S. Oepartaent of Justice 

P. O. BOX 7397 

NasbillTton, D.C. 20044-7397 
Tel: (202) 818-9649 

Attorneys for Plaintiff. 

THE ONITED STATES DISTRICT COURT 

FOR TBS DISTRICT OF NEVADA 


f Z' 'S. 
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z- . 

- a 


m 

O 


couted states or America, 

Plaintiff. 

V. 

BOARD OF OIBECTORS, TRUCKEE-CARSON 
ISRIOATION DISTRICT, IHDIVXDOALLY, AND 
as Repruentativos of the Class of 
all Rater naers in the Mevlands 
Rselaution Project; and tbs TRDcrke- 
CARSOH IRRXCATIOH □ISTRICT, 

Defendants. 

Tbia Notics is to infora you that, as a water rights owner in 
tbs Kswlands Rsclanetion Project (•'Project"), you are a aeober of a 
Oefandant class in a class action lawsuit filed by the Dnited states 
(“Plaintiff") for repayesnt of at least 1,057, poo ncre-feet of water 
diverted froa the Truokoe River to the project .tnd the water rights 


) CV-M-9S-757-BDM 
) 

) 

) 

) BOTTCR OF 
) CIiABB CBRTIFICATIDN 
) SO CLANS KBNWRRS 

) 

) 

) 

) 

) 

) 

) 
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1 holders betiieen 1973 azid 1986 aXie^edly In violation of the 1573 

2 operating Criteria and Procedures (“OCAP”) promulgated by the 

3 Secretary of the Interior of the United States. The Defendant class 

4 of ^ich you are a aeiaber consists of all water rights owners in the 

5 Project. Ihe individuai m^bers of the Beard of Directors of the 

6 Truckee-'Carson Irrigation District (‘TCtD*) will serve as 

7 repreeentiatlvea of the Defendant olaee. The purpose of this Notice 

8 le to advise you of your rights and obligations in relation to this 

9 lawsuit. While the Court has not yet ruled on the aerits of the 

10 water repayment claim, it is possible that when this Court considers 

11 the merits of the Plaintiff’s claim it will Issue orders legally I 

12 binding you and all other Defendant claee aaiabers. ^us, it is 

13 ii^ortant that you read and carefully consider the matters below. 

14 Thie Notice will inform you, first, of the court proceedings prior 

15 to this date, and, second, of your options at this point. IC you 
IS are unsure of what course to follow or if you have guestlons , you 
17 aaiy want to contact your own attorney, the attorneys naeed for the 

Defendants of which you are one <see paragraph 3 below) , or the 

19 attorneys Cor the United States (see paragraph 6 below) . Please 

20 note carefully the time limit for your action and the consequences 

21 If you decide to take no action. 

32 on December 8, 1995, the United States filed this class action 

22 lawsuit against the Defendants TCXD as well as the Board of 

34 Dimeters of TCtD individually and as representatives of the class 
as of ail water rights holders in the New lands Project. The United 
as States seeks repayment of at least 1,057,000 acra-feet of water, 

37 plue interest in the form of vater. allegedly illegally diverted 


2 
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Cro» tb* Tzrucdeee Riw in viplatiM of tbe 1973 OCAP promulgated by 
the Secretary of the Interior of the United States. The United 
States aleo contends in Its Complaint that the Board of Directors 
elumid act a® representatives for the Defendant class of approx- 
iaately 4,000 water rights holders in the project, of which you are 


Aft^ coneidering the evidence presented by all parties and the 
briefs subvitted on the propriety of the eertlfyi^ of a Defendant 
class in this case, this c^urt ruled on June 5 19197 , 

thatt 


the prerequisites of Federal Rule of Civil 
Pirecedture 23(a) are satisfied and, in Edition, 
that this action is saintainshl* under Federal 
Role Of Civil Procedure 23(h><i)(A) because 

? roeeetttlon of e^ytrata aetioas against the 
ndividual members of the Defendant class would 
create a risX of inconsistent or varying 
adjudications with respect to individual members 
of the Defendant class which would establish 
ineoapatible standards of conduct for the 
Plaintiff. Senee, this matter should be and 
haor^y is certified ae a class action under 
Federal Rule of Civil Procedure 23(b)(1)(A) and 
the named Defendants are hereby ordered to act 
as representatives of the Defendant class. 

This cctirt further ordered that this Notice, after approval of this 

court, be distributad by the Plaintiff, at its axpense, to all 

members of the Defendant class. 


TBMKEFmM, TOV ARK 
nUtST mOTZFZBDS 

1 . By Order of this court, dated July i, 1997 ^ you 

w*r« found to to* a aonber of a Dafondant class in this lawsuit. 
Which Owfendant class is represanted by the Board of Directors of 
which has its principal place of business in Pallon, Nevada. 
The nntted states claiias that at least i.osv.ooo acre>feet of water 
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v«re illegally diverted fro® the Truckee River to the Mewlands 
Project between 1973 and 1988 for use by water rights holders in 
exoass and in violation of the liaits set by the 1973 OCAP 
regulations . 

2. As a neaiber of the Defendant class you will be legally 
bouTMl by any future orders of this court relative to the water 
repayaant effort. This aaans that, depending upon this court's 
dooiffion concerning the repaysent clain, you nay have to participate | 
in the repayment to the United States of an asount of water equal to 
that found to have been taken in violation of the 1973 OCAP limits 
between 1973 and 1988. If so, a plan for the repayment of the water 
will be drawn up subject to Court approval. If this plan is 
approved by the Court, you will have to comply with it. This also 
■eens that you could be subjected to contempt proceedings for 
failure to comply with this Court's orders. 

3 . Your interests are currently represented by Defendants on 
the Board of Directors of TCID. and TClD itself, and their 
attorneys. Hlchael J. Van Zandt and Craig A. Pridgen of the law firm 
of KeQuaid. Metsler, McCormick t Van Zandt. located at One Maritime 
Plasa. 23*^ Floor. San Francisco, California 94111-3577. W^eir phone 
number is (4X5) 392*7077. 

4. If you are satisfied that your interests will be adequately 
represented by the Board of Directors of TCID and their attorneys, 
you do not have to take any action at the present time. You will be 
advised of any final orders of this Court by a subsequent Notice. 

s. If you are not satisfied that your interests will be 
adequately represented, you have a right to request leave of court 

4 - ^ 
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zo in^ervftntt as a Defendant in this action and present any defenses 
you mx^bt have. In the event you desire to Intervene, it say be 
desirable to eontact your attorney. Any such request to intervene 
gtust be filed with the clerk of thie court within twenty (20) days 
of receipt of this Notice. The clerk's naae and address is as 
followss Lance S. Nilson« Office of the Clerk, United States 
District Court for the District of Nevada, Bruce R. Thospson United 
States courthouse and Federal^^ildinq, 400 South Virginia street. 
Suite 301, Reno, Nevada 89501. Bis phone number is (702} 684-S800. 

6. In the event you have any questions concerning this Notice, 
you can contact the attorneys for TCID and the Board of Directors of 
TCXD at the address and telephone number listed in paragraph 3 
above. You can also contact counsel for the United States, Shirley 
SBlth, Assistant United States Attorney, District of Nevada, 100 W. 
Liberty, suite 600, Reno, Nevada 89501. Her phone number is (702) 
784-5438. Or, contact Plaintiff's attorney, Pred R. Disheroon, 
Special Litigation Counsel, United States Department of Justice, 
Snvirenaent and Natural Resources Division, P.O. Box 7397, 
Hashington, O.c. 20044-7397. His tslephone number is (202) 616- 
9849. 

7. As indicated above, this Notice does not require any action 
on your part at the prasent time uoleas you wish to intervene; 
however, please consider it oarafully becauaa you will be legally 
bound by future orders of this Court. 

Dated: jaiy , 199? 

LANCE S. WILSON 

Clerk, u.s. District court 

District of Nevada 




By= 

5 Deputy Clerk 
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LOIS J. SCHIFFER 
Assistant Attorney General 
United States Department of Justice 
Environment and Natural Resources Division 

KATHRYN E. LANDRETH 
United States Attorney 
100 West Liberty Street, Suite 600 
Reno, Nevada 89501 

Telephone: 702 784-5439 C-tf 

John P. Lange 

United States Department of Justice 
Environment & Natural Resources Division 
Indian Resources Section 
999 18th Street. Suite 945 
Denver. Colorado 80202 
Telephone; 303 312-7312 

Hank Mesborer 

Special Litigation Counsel . 

United States Department of Justice 
Environment & Natural Resources Division 
P. 0. Box 7397 
Ben Franklin Station 
Washington, D.C. 20044-7397 
Telephone: 202-616-9643 

Attorneys for the United States of America 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEVADA 

UNITED STATES OF AMERICA, ) 

) 

PlaintifT, ) 

) 

walker RIVER PAIUTE TRIBE, ) 

) 

PUdntiff-Intervenor, ) 

vs. ) In Equity C-125-ECR 

WALKER RIVER IRRIGATION DISTRICT, ) Subfile C-125-B 

a corporation, et al., ) 

DefCDclants. ) 

) 

WaLKeR RIVER PAIUTE TRIBE, ) 

) 

Counterclaimant, ) 

) 

UNITED STATES OF AMERICA, ) 

) 

) 




Counteiulaimant, 
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vs. ) 

) 

WALKER RJVER IRRIGATION DISTRICT, ) 

) 

Counierdefendant, ) 

) 

) 

) 

STATE OF NEVADA. ) 

) 

Intervenor-Counterdefcndant, ) 

) 


Abrott, Arthur H.; Abroti, Mary L.; Adams, Robert T.; Adams,) 
Vivian; Aho, James A.; Aho, Judith H.; Aiazzi, Denise N.;) 
Aiazzi, Estelle M.; Aiazzi, James K. Trust; Aiazzi, Pete A.;) 
Aiazza Ranches; Aiazzi, Reno George Trust; Aiazzi, Stephen E.;) 
Aiazzi, Wilbert Angelo; Albany Family Trust; Albright, Cherylc;) 
Albright, Elaine L.; Albright, Samuel D.; Aldridge, C. Fred;) 
Alexander Dawson, Inc. (a corporation); Alpers Ranch Co., Inc. (a) 
corporation); Andrews, EdwaM A. Trust; Andrews Trust; Annett,) 
Norman T. and Alpha D.; Annert Ranch, A Limi^ Partnership;) 
Annett’s Mono Vill^e, Inc. (a corporation); Antelope Union) 
Elementary School; Antelope Elementary Sch4X>i; Antelope Valley) 
Mutual Water; Armstrong, J. T and R; Annstrong, Rita;) 
Armstrong, Thomas; Arrache, Juan E. and Carmel M.; Airighi,) 
Deborah F.; Arri^, Mark N.;Aiscnio Family Trust, Frank Arsenio;) 
Arsenio Family Trust, Tillie Arsenio; Artesani Family Trust, E.J.) 
Artesani; Artesani Family Trust, M.E.Artesani;Ash, Frant G.;) 
Ash, Janice F.; Ash, Janice F.; Ash, Kimberly L.; Aylor, Elmo E.;) 
Aylor, Margot A.; Baker, Calvin; Baker, Chme; Baker, Christina) 
R.; B^er, Lawrence E.; Bacon, Milton E.; Baker, Steven; Baker,) 
Virginia; Bacon Trust, Milton E. Bacon, Jr. Trustee; Balaam,) 
Do^dA.; Balaam. Olga M.; Banta, Mary Louise; Banta, Ronald) 
T.; Banta, Ronald T.; Baptiste, Lorraine F.; Baptiste, Joe S.; Bar) 
Keystone Ranch/a General Partnership; Bar^r, Harriet H.; Barron) 
Hilton c/o- Flying M Cattle Co.; Barrett, Charles R.; Barrett,) 
Michelle; Barrett Family Trust3atchelder, Fred; Batchelder,) 
Josephine; Bath, Barbara C.; Bath, Ronald J.; Ba^er Family Trust,) 
Cameron M. Batjer, Trustee; Bayer, Albert; Beagle, Billy Roy;) 
Beagle, Thelma G.; Bean, Ethel, Trustee; Bean, Keimeth, Trustee;) 
Beckhan, John W.; Beckman, Carolee B.; Bednark, James D.;) 
Bednark, Terri; Bell, Brian William; Bemiss-Jason Corporation (a) 
corporation); Bennett, Janet and Helen M.; Bennett, W and L Trust*) 
Lauralee Bennett; Bennett, W and L Trust* Wayne E. Bennett;) 
Benninger, Charles; Bendy, Donald E.; Bergevin, Louis W.;) 
Bcrgin, Leo P,; Bergin, Leo and Yvonne Family Trust; Bergstrom,) 
Cynthia K.; Berinati, Donald J.; Berrington, Gary M.; Berrington,) 
Gary M. and Susan P.; Berrington, Nattoe; Berrington, Steven D.;) 
Berrington, Susan P.; Biggs, David; Biggs, Marilyn; Bitler, Ken) 
and Peggy Family Trust; Bitler, Kenneth P.; Bitler, Peggy; Bitler,) 
Peggy L.; Blacl^ara Trust, Craig Blackhara, Trustee; Blackham) 
Trust, Nancy Blackham, Trustee; Blades, Anna; Blades, Jerry L.;) 
Blakely Family Living Trust, Beverly Blakely; Blakely Family) 
Living Trust, Robert Blakely; Blasco Family Ltd. Partnership;) 
Bliss, Agnes C., Trustee, U.D.T., Bliss, Maurice A., Trustee, U.D.T.;) 


• 2 - 



228 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


Bobrick, Ruth E.; Bobrick, Thomas; Bobzicn, Dolores J./Eli2abeth) 
Richardson; Bohlin, Vera J.; Bohlin, William B.; Bol, Julie A.;) 
Bolt, Billy F.; Bolt, Gary D.; Bolt, Norton; BooAe, Karen Ann;) 
Borsini R^ch Inc. (a corporation); Bowden, Barbara M.; Bowden,) 
Melvin H ; Bozsik, Albert S.; Bozsik, Albert S. Jr.; Bozsik, Olivia) 
V.; Bradleyville; Brandfass, B and B; Brethauer, Clarence D.;) 
Breihauer, Janet; Bromley Properties; Bronneke, Samuel P.;) 
Brown, Betty J.; Beverely, Brown E.; Brown, Beverly E.; Brown,) 
Darrol J.; Brown, Joel W.; Brown, Lois; Brown, Marilyn M.;) 
Brown, Ross; Brown, Shelby Dane; Bunkowski, Terry L.; Bunn,) 
Babe Lona; Burchett, Freeman C.; Burchett, Joseph Lee; Burche^) 
Lucy D.; Burnett, Kenneth R.; Burnett, Sharon L.; Buster, David) 
C.; Buster, Gayle L.; Butcher, Tammie J.; Butcher, Terry E.;) 
Cabral, Joseph?.; Cabral, Joseph P. Sr.; Cabral, Norma J.; C^i^ 
Dept of Fish and Game; Calif Dept of Parks & Recreation;) 
Calif. State Water Res. Control Board, Div. of Water Rights;) 
Callaham, Sandra J., Trust; Calncva C^e Company; Canepa,) 
William and Eva Family Trust; Cantrall, Nancy; Cantrall, Nolan;) 
CapuiTo, Janice E., Tru^ Capurro, Rob^ Steve and Janice Tnist;) 
Capurro, Rose and Janice Trust; Cardinal, Michael C.; Cardii^,) 
Sally L.; Cardinelli, Emest> Cardinelli, Kathleen; Carlson, Bill;) 
Carlson, Bill E.; Carlson, Dcirdrc; Carlson, Harry T.; Carlson,) 
Sharon; Carlson, Sharon M.; Carison Family Tnist; Carter, Agnete) 
S.; Carter, Philip V.; Cary, Edith F.; Caiy, Edith F.; Cary,) 
William B.; Casey, Michael A.; Casey, Michael A. and Claudia C.;) 
Gastello, Colleen V.; CEAS Co.; Cefalu, John N. and Judith A.;) 
Chase, Helen S.; Chase, Russell E.; Chidicstcr, Dwayne;) 
Chichester Ranches, Inc. (a corporation); Chico,' JamcsrV.“and) 
Stanley B.; Chico, James V. Jr.; Chico, Sydney B.; Chisum) 
Incorporated (a corporation); Chounct, Jill C.; Chounet, William E.;) 
Christiansen, Jeffrey L; Christiansen, Jill L.; Cid, Elaine M.; Cid,) 
James D.; Circle Bar-N Ranch; City of L.A., CA, Dept, of Water) 
and Power; City of Yeringtoa,NV; Clulei, Elena; Clak, Alex A.;) 
Clark, Bruce; Clark, Bruce A.; Clark, Bruce A.; Clark, Patricia;) 
Clark, Patricia D.; Clark, Patricia D.; Clark, Rita V.; Clark Trust;) 
Clements Family Trust; Cliff, Norman E. and Doi^d A.;) 
Compston, Dennis L.; Compston, Leah R.; Compston Family Trust) 
• Harvey HunewUl; Compston Family Tnist - James Compston, Jr.;) 
Compston Family Trust - Marion Compston; Conmston Family) 
Trust - Phyllis Huncwill; Compston Trust • Lois C. Compston;) 
Compston Trust • Robert J. Compston; Coition, Ralph; Conlon,) 
Rosemary Lee; Connolly, Thomas P.; Connolly, Volina; Cook,) 
Gary; Cook, Margaret; Cooper, Edna G.; Costa, James P.; Costa) 
Nonna A.; County of Lyon, NV; Courts, L.; Courts, T.; Courts, Troy) 
Crandal, Susan Jill; Cremetti, William G. Trust - William Cremetti;) 
Croker, Laurence, Trustee; Crokcr, Ruth, Trustee; Crosby, Fred, T) 
and R; Crosby, Judy; Crystal, Dennis C.; Crystal, Mary I.; Curry,) 
Robert; Curry, Robert R.; Culler, Diane; Cutler, Donald G. and) 
Dee Amic; Cutler, Donald G. and Diane A.; Dane, Frank B.; Dane,) 
Susan; David H. Fulstonc Company; Davis, Helen E.; Davis,) 

I James B.; Day, Caroline S.; Day, Charles E.; Day, Julie; Day,) 
Julie A.; Day, Kelli; Day, Lucilc; Day, Robert H.; Day, Robert H.) 
Jr.; Day, Robert Jr.; DeChambeau, Susannah W.; Dei Porto,) 
Cherryl; Del Porto, Daniel E.; Delany, Barry F.; Delimey,) 
Deborah; DcLuca, Kenneth T.; Desert Pearl Farms; Dini, David J.;) 
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/ 1 Dini, Tosca M.; Dinneen, Daniel E. and Doreen E.; Dinsmore) 
Family Trast - Delphine Dinsmore; Dinsmore Family Trust - Robert) 

2 Dinsmore; Domenici, Aloha; Domenici, Gladys; Domenici,) 
Joseph; Domenici, Peter J.; Double JA Land & Livestock;) 

3 Dressier, Fred, H., Trust; Dressier, Milton; Dreyer, Joan; Dreyer,) 

I Roland; Dunn, Daniel D.; Dunn, Sandy L.; Durousseau, Barbara F.;) 

4 Dye Family Trust - M.V. Dye, Trustee; Dye Family Trust - ) 
Kathleen Dye, Trustee; Eaton, Richard A.; Eaton, Tanya J.;) 

5 Edwards, Shelly; Eickmeyer Family Trust; Eisenhouer, K.; Eitel,) 
Loretta Beth;Elvira Maionchi Lee Ivy Ranches; ELW Ranches, Inc.) 

6 (a corporation); Elwell, Dona M.; Elweil, William J.; Emery,) 
Brett; Estrada, Frances; Estrada, Salvador; Evans, Anne B.;) 

7 Everett, Harry; Executive Consultants, Inc. (a corporation); F.I.M.) 
Corporation (a corporation); F.M. Fulstone, Inc. (a corporation) 

8 Facer, Mabel; Facer, R.L.; Faretto, Cathlccn - The Anderson Family) 
1992 Trust; Faretto, J^chael A. - The Anderson Family 1992 Trust;) 

9 Faria, Edwin F. and Marty L.; Farias, Carmen; Farias, Ellis N.;) 
Farias, Ellis Norman; Farias, Harold W.; Farias, Ruth; Farias ) 

10 WheelRanch, Inc. (a corporation); Farmer, Jack B.; Farmer, Letha) 
S.; Fawcett, Lawrence Edward; Fawcett, Lawrence W.; Fenili,) 

11 Peter; Fenili, Veronica J.: Fickes. Gerald and Peggy L.: Field, John) 
Julius; Field, Mary L.; Finch, Harry L.; Fitz, George O.; Fletcher,) 

12 Teri L.; Fletcher, Marie L.; Fletcher, Michael S.; Fletcher, Ruth L.;) 
Fletcher, Wesley L.; Flying A, Limited Partnership; Flying M.) 

13 Ranch - Barbara J. Mitchell and Bryce G. Mitchell; Forrester,) 
Pamela; Forrester, Wendell B.; Foss, Thomas A.; Four G) 

14 Corporation (a corporation); Fox, Leonard A Trust - Elizabeth J.) 
Leone, Trustee; Fox Mutual Ditch Company; Fiadc Ranchesrinc.(a) 

1 5 corporation); Franklin, Carl and D. Camille; Franklin, Shawn C. and) 
VondaKay; Fraser, Betty; Fraser, George; Frazier, George R.;) 

16 Frazier, Helen; Freitas, Barbara L.; Freitas, Elizabeth; Freitas,) 
Maurice H.; Friedhoff, George W.; Friedhoff, Helen; Fuchs, Hans;) 

17 Fuchs, Margaret; Fuller, Carol, Trustee; Fuller, Raymond, E. -) 
Trustee; F^stone, I.R.; Fulstone, Vivian D. Trust - Glenora F.) 

18 Wright; Fulstone, Vivian D. Trust -James H. Fulstone; GLazyB) 
Partnership; Gable, Don R. Trust; Gable, M.P.; Gable, O.D.;) 

19 Gable F amil y Trust; Garcia, Mariana; Ganns, Donna J.; Ganns,) 
Gary Jay; Ganns, Toni J.; Ganns Trust; Garmsland Limited; Gary,) 

2 0 William B. and Edith F.; Gatcuso, Joseph A. and Kim I.; ‘ Gellcs,) 
Eleanor, Lynn, and Paul; Gellen, Paul and Eleanor; Gemmell,) 

21 Bruce H.; Gerbig, Arden; Gerbig, Evilo; Gerbig,J.; Ohio, Diana) 
D.; Ohio, Mario J.; Giles, William C.; CHII, Alice P.; Gill, Joseph) 

22 P.; Gingras, Edward J.; Gingras, Opal Edith; Giodo, Joseph A.;) 
Giodo, Virginia M.; Giorgi, Baldo, Trustee; Giorgi, Darnel E.;) 

23 Giorgi, Donald; Giorgi, Evo, Trustece; Giorgi, F.A., Trustee;) 
Giorgi, Florence A. Family Trust; Giorgi, J., Trustee; Giorgi, Linda) 

24 Htincwill; Giorgi, Virginia M. Trustee; Giorgi Brothers, Inc.;) 
Giron, Vince; Gl^er, Grover F.; Glass, Daniel G.; Glass, Patricia) 

25 J.; Gleason, James G.; Gleason, Maria D.; Gleason, Marla D.;) 
Glock, Audr^; Clock, Ernest; Gober, Alice M.; Gober, Edward) 

26 E.; Godde, Forrest G.; Goes. Frank; Goes, Shcrryl; Goffinet,) 
Cheryl L.; Goffinet, Lonnie K.; Goodman, Emma M.; Goree, Je^ 

27 R.; Gorec, Libora; Goree, Maigarcl; Goree, Sandra J.; Gorham,) 
John A.; Gorham, Rosamond A.; Goss, Ron^dW. and Sandra A.;) 

28 Granata, Helen, Trustee; Gray, Leslie B.; Gray, Mary; Green) 
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1 I Valley Turf Farm, Inc. (a corporation); Greenfield) 

I Development/Limited Liability Company; Greenwood Mutual Ditch) 

2 D Co.; Groso, Angelo; Groso, Blanca; Groso, Charles; Groso,) 

I Ernest; Groso, Maxine J.; Grulli, Ace; Gnilli, Felicia; Grulli,) 

3 I Marvin; Guild, Rolene V.; Guy, Willis R; Hadley, Ernest D.;) 

I Hadley, Katherine; Hall, Blanche F., Trustee; Hall, Ralph; Hall,) 

4 1 Ruth; Hall, Walter L.; Ham, Dana C.; Ham, Franklin C.; Hamer) 

I Trust, John Hamer, Trustee; Hamer Trust, John Murray; Hamer) 

5 I Trust, Maryanna Hamer, Trustee; Hamilton, Alice J.; Hamilton,) 

B Richard R.; Hamlett Group Limited Pamers; Hairimond, Judy;) 

6 j Hanifan, Janet; Philip, Hani^w; Hanifan, Philip; Hanks, Lawrence) 

B C.; Hanson, Beverly; Hanson, F.W. and Leona; Hanson, Gary M.;) 

7 I Hara, Marjorie E.; Hargus, John R., Adah M. Blinn Trust; Harmon,) 

Patricia; Harris, Carol C.; Harris, John R.; Harris Trust; Hamson,) 

0 B.A.; Harrison, Linda; Hartlinc, Deborah; Hartman, Charles J.) 

and Mary A.; Hathaway, M^c K.; Hawkins, Benjamin F.;) 

9 Hawkins, Benjamin F. and Juamta;Hawkins, Kenneth R.; Hawkins,) 
Margaret; Hawkins, Terry; Hayes, Jonath^ C. and Deborah A.;) 

10 H azar d, Michael J.; Haza^, Michaiel J.; Hetmerman Family Trust,) 
John A Heimerman, Trustee; Heimerman Family Trust, Leona T.) 

1 1 HeiineimaB,-Tryaee; Helmuth, George and Pamela; Hcnker, Mark;) 
Cflenker, Nanc^ _H»nwAod ,^ociates Inc, (a corporation )/ 

12 Hernandez, Isidro V. and Audelia; Higginbotham, Carol;) 
Higginbotham, John M.; Hill, Lynn M.; Hills, David W. and Carol) 

1 3 A.; Hilton, Marilyn J. - Flying M Ranch; Hilton, Marilyn June -) 
Flying M Cattle Co.; Hilton Family Trust; Hollxook, C., Tmstee;) 

14 Holbrook, Constance; Holbrook, Richard H. Jr.; Holbrook,Richard,) 
Trustee; Holbrook, Vera L.; Holmes, Frank; Howard, Charles S.;) 

15 Hov^, Charles S. Ill; Hovm^ Loretta; Htwkins Family Trust,) 
Dorothy Huckins; Huckins Family Trust, Harry Hi«;kins; Huggans,) 

1 6 Jan; Huggans, Jan; Hughes, Eva; Hughes, George; Hunewill.) 
Gregory A.; Hunewill, Harvey; Hunewill, Harvey E. Trustee;) 

1 7 Hunewill, L.; Hunewill, Linda Giorgo; Hunewill, L.D.S. Church;) 
Hunewill, Phyllis, Trustee; Hunewill Enterprises/Limited Liability) 

10 Company; Hunewill Land & Livestock Co.; Hyne, Frances L.;) 
Hync, Marshall; Ireland, Mariann; Ireland, Ward W.; Ithurbuni,) 

19 JohnP.; Ithurbuni, Marilyn; Jacobsen, Finn; Jacobsen, Judith;) 
Jacobsen, Michelle; Jacobsen, William; Jakobson, Bert A.; James) 

20 A. Mabe Jamcsgaie Ranch; Jason Corporation; Jenkins, Joyce;) 
Jenkins, Larry D.; Jensen, Jack E.; Jesch, Sylvia - Wheat Tmstee,) 

2 1 Margaret M. Wheat Trust; Jesch Family Trust, Sylvia J. Jesch; Jesch) 
Family Trust, Raymond Jesch; Johnson, Leona E.; Johnson, Wallace) 

22 D.; Johnston, Charles; Johnstoo, Pearl D.; Jones, Georgianna;) 
Jones, Frederick R.; Jones, Gilbert E.; Jones, Louise, Tmstee;) 

23 Jones, Louise A.; Jones, Norma J.; Jones, Tltomas, Trustee; Jones,) 
Thomas F.; Joseph W. Heflin, M.D., Ltd.; Joseph W. Heflin, Inc.;) 

24 Judd, D. Leon; Judd, Lucy Charlene; Julian, Darlene A.; Julian,) 
JayF.; Junction Ranch; Karadanis; Keciey, Edith L.; Keciey,) 

25 John H.; Keciey, Marvin C.; Kelly, Dr. Donald - Health) 
International; Kennedy, Cleo N.; Kennedy, Dale S.; Kennon.) 

26 Vergic, A.; I^g Family Trust; Kyler, LaJuncF.; Kyler, Melwood;) 
L.T.R. Enterprises; LabrarKh, Joseph H. and Bobbie L.; Landolt,) 

2 7 Beverly J. Trtist; Landolt, David; liuidolt, Jos^h; Landolt, Jo^h) 
G Trust; Landolt, Tamcla; Lands of Sierra. Inc. (a corporation)) 
28 Lapham, Willis H. and Joanna M.; Larson, Roger; Lazy Two-T) 
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Ranch; Lee, Carole J. (Rogers); Lee, Hairy A., Tnistcc; Lee,) 
Thomas William; Lee Family Trust; Lee Ivey Ranch, Inc. (a) 
corporation); Lehmer, Debra S.; Lehmer, Steven M.; Leinassar,) 
Alan S.; Leinassar, M.F.; Leinassar, Marianne; Lekumberry,) 
Robert J. and Suzanne; Ligtenberg, Joanne; Ligtenberg, Roger F.;) 
Linscott, George; Linsenmier, Jack L.; Linsenmier, Wilma H.;) 
Little, David; Little, Sherry; Livingston, George E.; Livingston,) 
Lori A.; Lloyd, Moma M.; Lloyd, Thomas E.; Loll, M^aret M.;) 
Loll, Raymond F.; Lommori, Bessie J. Trust; Lommori, Dante J.;) 
Lomraori, Eleanor B.; Lommori, Joe; Lommori, Jo^ph J. Tmst;) 
Lommori, Joseph and Bessie Trust - BJ. Lommori, Trustee;) 
Lommori, Joseph and Bessie Trust - J.J. Lommori, Trustee;) 
Lommori, Julio and Delia T. Trust; Lommori F amil y Trust, Glance) 
Lommori, Trustee; Lommori FamilyTru^ Dante Lommori, Trustee;) 
Lommori Family Trust, Mario Lommori, Trustee; Lompa Family) 
Trust, Duana Lompa, Trustee; Lompa Fainily Trust, Samuel Lompa,) 
Trustee; Lorenz, Ellie T.; Lorenz, Joe E.; Ludd, Donna; Ludel,) 
Samuel M.; Lukemberry, Robert J.; Lund, Hans N.; Lund, Marie N.) 
Lyon County Cemetery U 2 Hillcrest Cemetary; Lyon County Fair) 
Grounds, Inc. (a corporation); Lyon County Tru^ Lyon Ranch) 
Operations, Inc. (a corporation); Mabe, Sandra R. - Jaroesgate) 
R^ch; MacKenzie, Andrew; f^key, Russell; Mackey, Ther^) 
Madden, Gerald; Madden, Lois; h^idsen, Patricia G.; Madsen,) 
Vernon Lee; Maine, D.C.; Maine, Gayle; Manha, Josephine,) 
Family Trust; Mann, Allen J. Jr.; Mann, Luetta A.; Mom, Melinda) 
L.; Maple, G.D. Jr.; Maple, Gumey D. Trustee; Maple, Ura L.,) 
Trustee; Marriott, Carlis N.; Marriott, Jack D.; Marriot, Jackie) 
Dale; Marriott, Lonnie E.; Marriott, Sandra; M^ott, Sandra Jo;) 
Marriott, Sandra K.; Masini, Carrol G.; M^ini, Lawrence C. and) 
Alma Trust; Masini, Maria O.; Masini, Patricia; Masini) 
Investments; Matheson, Dorothy; Mattice, Lewis W. and Gayle;) 
Mattice, James L.;Mattice, Mary L.; Mausbach, Judith; McAlister,) 
Betsy K.; McAlister, Edgar 6.; McBryde, Frank Joseph Trust;) 
McCarger, Doris; McCargar, Edward James; McClain, Terry Lee;) 
McClain, William T.; McCoUoch, Pamela; McColloch,RobmL.;) 
McCoy, LeeA. andChep^l A.; McCray, Nancy R.; McCray, W.G.;) 
McHale, Michael Martin; McHale, Norma; McKay, James C.;) 
McKay, Marjorie M.; McKay, Mervin Jvt; McKinnon, Barbara J.;) 
McKinnon, Fred E.; Me Whirter, Mildred K.; Meier, Virgil; Melio) 
Maionchi Lee Ivy Ranches; Mencarini, Amos Jr., Trust; Mcnesmi,) 
Donald G.; Menesini, Edward L. and Kristie L.; Mencsini, Gene;) 
Mcnesini, Gene J. Trustee; Menesini, Gerald T.; Menesini, Grace;) 
Menesini, Grace; Menesini, Lucinda; Menesini, Orlando;) 
Menesini, Pete; Menesini, Renee E.; Merezak, Elvetia; Merritt,) 
David L.; Mcfritt, Teresa C.; Meiriwcthcr, William; Mestmaker,) 
Robert; Methodist Epicopal Church; Mickey Mutual Ditch) 
Company; Miller, John M. and Christie A.; Miller, Lucille B.;) 
Miller, Robert J.; Miner, Frances; Minister, Rose Alice, Trustee;) 
Mitchell, Ginger; Mitchell, Ronald; Monia, Oaine; Monia, Elaine;) 
Moma,Ray; Monia, Ray; Montgomery, Jeflfrey Montgomery,) 
Mary; Montgomery, Tammy T.; Moore, Anthony P.; Moore,) 
Joyce; Moore, Laurie; Moore, Monica R.; Moore, Harold Trust;) 
Moorehead, Emma M., M. S.P. Trust; Moorehe^SiF.; Moreda,) 
Clarence J.- Family Trust; Moreda, Dairy; Moreda, Jank; Morse,) 
George C. Ill; Morse, George C. Jr.; Morse, Kathleen R.;) 
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Mortimort, Craig A.; Mustaxig Properties; NaftaH, H»3el - Circle) 
Bar-H Ranch; Nagel, Helen; Nagel, Rob^ R.; Ni^ei, Shiiiey J.; ) 
Nannini, Anna; Nannini, Guido; Nesmith, John F.; Nesmith,) 
Teresa M.; Nesmith Family Trust; Neuhauser, Geneva Ruth;) 
Neuhauscr, Larry; Nev^Depsutmeat of Wildlife; Nevada Lands) 
Division; Neva^-Utah Association of SevetUh Day Adventists;) 
Nevin, Melba; Nevin, Wilbur W.; Newcombe, Lixr^ Nielson,) 
Norman & Deana; Niti, Lawrence; Norman D. Brown, Inc. (a) 
corporation); Novy.Lowcii; Nugent, Ewslyn; Nugent, Geoi^e D.;) 
Kuti, Armando; Nuti, Helen L.; N«i, Lawrence; Nuti, Leslie;) 
Nuti, Mary E.; Nuti, Mary R.; Nr^, Michael; Nuti, Ralph E.;) 
Nuti, R^phC.; Nuti Brothers; O’Baaion, James R.; O’Connor.) 
Kelli S.; O’Connor, Paul D.; Ogle, Leanna, M.; Orrin, Kenneth;) 
Osborne, G.L.; Osborn, Henry S.; Osborne, R-E.; Ov«ns, David) 
A.; Owens, Cindy R.; Oxsen, Nancy; Oxs^ Peter, P.D.) 
Explorations, Inc. - Phelps Dodge Corporation; Pace, Jeannie;) 
Pacifsc-Ag Supplies, Inc.; Palmer, Alfred, Trustee; Palmer, Joy,) 
Trustee; Palmer, Joy L.; Paric,W.B.; Park Livestock Company;) 
Parker, Patricia; Parker, Raymond E.; Parraguine, D.; Parris, Judy) 
Y.; Parris, Thomas A; Patton, Marolyn; Patton, Marolyn B., Co-) 
Trustee; Patton, Thomas, Cd-Tnatee; Pederson, AJenzo; Pederson) 
Katie; Peeples, Frank Terry; Pecjrfcs, Frank Terry; Peeples, Jo^) 
P.; P«^lcs, Nonna M.; Pelayo,Dan; Pelayo,R.A.; Pellegrim,) 
Debra L.; Pellegrim, Steven W.; Pellegrini, Violet; Pendleton,) 
Cleo C.; Pen^cton, Daniel L.; Pradleton, Janet; Pendleton,) 
Jennifer, Penrose, Hert>ert W. Fainily Trust; Penrose Getuial Imp.) 
District -Comity of Lyon, NV; Peri & Peri, A Partnersbi pj P eri &) 
Sons) Fanns, Inc. (a corporation); Perrin Trusts - Frands L. Periin;) 
Peiriseau, Melvin; Perriseau, Modesta; Perry, Gena; Perumean,) 
Cecelia C.; Periimcan, Pete; Petas, Darlene; Peters, Glen;) 
PeteraoD, Leland C.; Petersen, Leon E.; Pettrson, Marion W.;) 
Petersen, htotin W.; Petersen, Norma D.; Phelps D^ge) 
Corporation - Real Estate Development; Phillip, Joan F.; Phillip,) 
Richard L.; Pinenut Ranch Cattle Corporation (a corporation) 
Pitdbfork Rank, Inc. (a corporation); Plctt, Pauline; Pl^ Walter;) 
Polish, Evelyn; Poli. John; Poll, Nancy; Poltdu Louis; Porter,) 
Harold; Porter, Randy; Porter, Sherri; Porter, Tracee; Pruett) 
Ranches, Inc. (a corporation); Pun^kin Hollow Fanns, Inc. (a) 
corporation); Purrell, James E.; Purr^ Karon M.; PurreU Trust;) 
Puncl, Delbert; Purseh James; Pursel, Melvin; Purscl, Nora^) 
Purscl, Norman; Purscl, Phyllis; Purscl Ranch, A Partnership;) 
Quealy, B.V.; Queaiy.T.H.; Quiltci, Basil A; ^Uci, Basil A.;) 
Quilici, Louise; Quilici, Norma Yvonne; Quilici, Pauline L.;) 
Quiroga, Carlos and Ofelia Trust; RJ<. Fulstone Company; R and R) 

1 Services, Inc.; Raisbak, Nancy L; Raisbeck, Pe^ D.; Ramsey,) 
Leila; Rathbum, Richard M. Jr.; Rauber, William S., Trustee;) 
Regan, Ruby C. Trust • Ruby Regan; Renner, Donald W.; Renner,) 
Donald W.; Renner, Dorathea IL; Renner, Thomas R; Richardson,) 
Elizabedi; Richar^n, Glenna; Richardkm, Ralph; Ritter, John) 
Gustave III; Ritter, Lucille; Ritter Family Trust; Riva, Anne M.;) 
Riva, Hebert R.; Robeiti, Carl; Roberts, George C.; Roderick,) 
Jos^h; Roderick, Laurel; Rogers, Ralph; Roiston, Kenneth J.;) 
Roiston, Linda; ROMA Corporation (a corporation); Roman) 

1 Catholic Bishop of Reno; Romano, Den^; Romano, Diane R.;) 
Rosaschi, Angelo Joseph; Rosaschi, Connie; Rosaschi, Lena,) 
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Trustee; Rosaschi, Lester; Rosaschi, Michael G.; Rosaschi, Paula) 
L.; Rosse, Debra D.; Rosse, Jcny R.; Ri^ Family Trust;) 
Ryerson, Alison M.; Ryerson, Morris E.; Salmonson, Karen;) 
Saimonson, Michael L.; S^vador, William and Leota Trust; Santos,) 
Christina M.; Santos, Paul J.; Sario Livestock Co.; S^mders, Eva) 
Irene; Sayer, CoraTnisi; Scatcna, Lorraine B.; Scatena, Louis G.;) 
Sceirine, David A.; Sceirine, Edna Jayne; Sceirine, Herbert;) 
Sceirine, Jackie Duane; Sceirine, Jayne; S«irme, Joseph; Sceirine,) 
Joseph E.; Sceirine, Lester; Sceirine, Susan L.; Scheridel, Madge) 
E.; Schendel, Robert J.; Schmid, Ethel; Schrnidt, Judy; Schotz,) 
Peggy L.; Schotz, Robert J.; Schuster, Donna; Schuster Family) 
Trust; Schwake, Frederick; Schwakc, Patricia; Sciarani, Arnold) 
Jr.; Sciarani, Donna; Sciarani, Eugo; Sciarani, Glenn; Sciarani,) 
James; Sciarani, John; Sciarani, Mildred; Sciarani, Nelson;) 
Sciarani, Nelson; Sciarani, Nelson, Trustee; Sciarani, Paul;) 
Sciarani Trust; Scribner, Cynthia; Scribner, Vance; Seibert,) 
Candace; Seifert, Judy A.; Seifert, Stanley D.; Seub^ Donald R.;) 
Seubert, Sophia; Shchady, Donald and Teresa Trust; Sherlock,) 
Michael; Sherlock, Robert; Sherlock Trust - Michelle Sherlock;) 
Sherlock Trust • Robert D. Sherlock; Shively, E. Duane, Trustee;) 
Shively, Russclle, Trustee;. Shively 1991 Revocable Trust;) 
Shoemaker, Janis; Shope, Edward B.; Shope, Joanna C.; Sierra) 
Pacific Power Co.; Silva, Dorthella A.; Silva, Edward B.; Silva,) 
GaryC.; Silva, Paul S.; Silva, Tildean L.; Silva Trust, Declaration) 
of Vaug^ & Shirley A., Shirley A. Silva, Trustee; Silvmdo, Inc. (a) 
corporation); Simmons, LeiaH.; Simmons, Patricia; Simpson, E.R.;) 
Singer, Linda; Singer, Steve; Six N Ranch, Inc. (a corporation) 
SmiA, Barbara J.; Smith, Cary R.; Smith, Cherylc Aim;~Slnith,) 
Darnel G.; Smith, Ermon W.; Smith, Gaila M.; Smith, Glen H.;) 
Smith, Grant, B.; Smith, Grant, B.; Smith, Kathy L.; Smith, Keith) 
A.; Smith, Mary E.; Smith, Mary Lee; Smith, Norvillc W.; Smith,) 
Norville W.; Smith, Patricia Ann; Smith, Shawna S.; Smith,) 
Wilbur L.; Smith, Verda; Smith Ranch Partnership; Smith Valley) 
Cattle Feeders; Snyder, Eddie R.; Snyder, Frances; Snyder, Lucy) 
A.; Snyder, Theresa; Snyder Livestock Company, Inc. (a) 
corporation) Soderstrom, Dave Jr.; Soderstrom, Joan; Solifiime,) 
Inc. (a) corporation); Sorenson, Kenneth A. and Margaret; Spragues) 
Company; Spezzi, Stanley R., U/C.; Stanley, John D.; Stanley,) 
John D. Sr.; Stanley, Mariyse R; Staric, Glenn M.; Stark, Ruth L.;) 
Starr, D.E.; Stebbins, Richard W.;Stebbins, Roborte; Steele, Charles) 
R.; Steele, Karen R.; Sleneri, Donald R.; Steneri, Jamy L.;) 
Steneri, Mary L.; Steneri Trust • Robert S. Cwurro, Trustee;) 
Stevens, Ronald Lynn; Stewart, Michael B.; Stewart, Sandy;) 
Stillfield, Donna Jeanne Thomas; Stottlemeycr, E.; Stottlemeyer,) 
Charles E. Jr.; Stoughton, Candiu»; Stoughton, Robert G.; Stout,) 
Jack F.; Stout, Nancy; Stovall, Judith Lee; Strong, Charles W.;) 
Strosnider, Inc. (a corporation); Strosnidcr F amil y Trust - Carolyn) 
Strosnider; Strosnidcr Family Trust - Kenn^ Strosnider; Sturge,) 
Michael A.; Sturge, Michelle A.; Sturtevant, Helen M.; Sundance) 
Cattle Company; Sundance Feedlot, Inc. (a corporation); Swagger) 
Ranch, Inc. (a corporation); Swainston, George and Dorothy Trust;) 
Swainston Family Trust; Sweetwater Land & Cattle Co.; Taber,) 
DonG.; Taber, Phyllis B.; Talbott Land & Livestock; Tamagni,) 
Raymond Family Trust, Janice E. Tamagni; Tamagni, Raymond) 
Family Trust, Raymond T amag ni ; Tamagni, Victor; Tamagni) 
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Family Trust - Florence Tamagni, Trustee; Tamagni Family Trust -) 
Raymond E.Tamagni, Trustee: Taylor, Dola; Taylor, Laurence B.;) 
Taylor, Lloyd T.; Taylor, Mary M.; Terry, L.; Terschluse, Barbara;) 
Terschluse, Donald; Terschluse, Marie; Terschulusc, Robert;) 
Thacher, John H. and Cardine H.; The Plymouth Land & Stock Co.;) 
The Uhland Family Trust - Craig Uhland, Trustee; The Uhland) 
Family Trust- Shawn Uhland, Trustee; Tholkc.R.; Tholke, Rachel;) 
Tholke, Rachel, Trust; Thom, Douglass; Thom, May; Thomas,) 
Ami; Thomas, Jim R.; Thomas, Katherine L.; Thomas, Terry S.;) 
Thomas, Tracy Glaze; Thomas, Wilson; Thompson, Clifford A.;) 
Thompson, Evelyn; Thom, Douglas; Tibbals, C^olJ.; Tibbals,) 
Joseph; Tibbals, Joseph W.; Tibbals, Margaret; Tibbals, Shari L.;) 
Tibbals, Walter C.; Tibbals Family Trust - Donald H. Tibbals;) 
Tibbals Family Trust - Joy M. Tibbals; Tierney, Karen M.;) 
Tijsseling,DickG.; Tijsseling, Judith A.; Tilley, Jerry E.; Tilley,) 
/erry E. Trust - Jerry E. Tilley, Trustee; Titus, Robin Lee; Toigo,) 
Kathleen A.; Toigo, Thomas J.; Toll House Canyon Pardners;) 
Tomac, Laura; Tomac, Steve; Topaz Ranch, Inc. (a corporation) 
Twelves, Helen; Twelves, James; Twin Lakes Enterprises, Inc. (a) 
corporation); Tworably, C.W. & V.B Trust - C.W. Twombiy,) 
Trustee; Tworably, C.W.^d V.B. Trust - J. Snook, Trustee;) 
Twombiy, V.; U.L. Maple; Ugo Giorgi Family Trust - Ugo Giorgi,) 
Trustee; Umberger, Lodema; Umberger, William W.; Valdez,) 
Ramon and Myma E.; Van Horn, Karen; Van Horn, Philip; Van) 
Vilet, M and Sons, Inc. (a corporation); Vandebrake, Audrey;) 
Vandebrake, Vernon; Vernon F. Bryan, Inc. (a corporation); Vetsch) 
Robert; Vetsch, Leonard; Veuve, Gary J.; Veuve, Mary R.;) 
Virdin, William M.; Virdin, Virginia Sue; Vir ginia CreelrHydro.) 
Inc. (a corporation); Virginia Lakes Mutual Water; Vogel, Beverly) 
K.; Vogel, Bruce G.; Walker, Gerald L. Fickes; ) 
Wallin, Lawrence B.; Wallin, Theresa M.;) 

Warburton Family Trust - Joseph Warburton; Warburton Family) 
Trust - Winifred Warburton; Ward, Catherine M.; Ward, Mark D.;) 
Warr. David T.; Warn, John; Watkins, Louis H.; Watkins, Mildred) 
A.; Weaver, John R.; Weaver, Lura K.; Weaver, William M. Jr.;) 
Wedcrtz, Gilbert C.; Wesley, Joel and Sandra G. Brown; West) 
Highland Ditch Co-Op; Westpac Utilities; Wilder, Joan; Wilens) 
Family Trust; Wilkinson, Philip; Wilkinson, Vivian; Williams,) 
Doris M.; Williams, Durell & Virginia Tru^ Williams, E.M.,) 
Trustee; Williams, Evangelme; Williams, Harold S.; Williams, Jack) 
H.; Williams, Joni Fay; Williams, Kenneth and Elizabeth Trust •) 
Elizabeth Williams; Williams, Kenneth and Elizabeth Trust • ) 
Williams; Williams, Leonard and Emily Trust -Leonard S. Williams;) 
Williams, Philip A.; Williams, Thomas E.; WUlowcreek General) 
Improvement District; Wills, Dennis; Wills, Marilyn; Wines,) 
Daniel R.; Wines, Karen L.; Wipfli.Candyce; Wipfli,Tom; Wise’) 
Catherines.; Wise, David E.; Wolff, William J.; Woodard, Arlene) 
Woodard, Carol; Wright, Joseph; Wright, Mary Mackedie;) 
Wright, Nadia; Wright, Susan; Wright, Wayne D.; Wymore,) 
Gerald Lee; Zippwald .Jack C.; Zwiebel, AJ. ) 

Counterdefendants, j 

All knovm Claimants To Groundwater and W^rs Of The ) 
Walker River And Its Tributaries In The State ofNevada And ) 
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The State of California ) 

) 

— ) 

FIRST AMENDED COUNTERCLAIM OF THE 
UNITED STATES OF AMERICA 

COMES NOW, the United States of America, at the request of the Secretary of Defense, the 
Secretary of Agriculture, and the Secretary of the Interior, by and through its undersigned attorneys, 
on its own behalf and for the benefit of the Walker River Paiute Tribe, the Yerington Paiute Tribe, the 
Bridgeport Paiute Indian Colony, and several individual Indians who are ovmcrs of allotments, either 
held in trust by the United States or held in restricted status by the United States, and herewith asserts 
the following claims: 

INTRODUCTION 

1 . This first amended counterclaim is made for the confirmation and declaration of certain 
rights in the United States to the use and storage of water inron, under and otherwise appurtenant to 
certain lands in the Walker River basin owned by the United States that are under the jurisdiction of 
the Department of Defense, the Department of Agriculture and the Department of the Interior; or, held 
in trust or restricted status by the United States for the benefit of individual Indians, and certain 
Indian Tribes. The rights set forth in this first amended counterclaim axe in addition to the right to 
divert the nacural flow of the Walker River and its tributaries, awarded to the United States in the 
Decree entered in this action on April 15, 1936. as amended on April 24, 1940 in United States v 
Walker River Irrigation Dist.. In Equity No. C-125. hereinafter, the "Decree." 

JURISDICTION 

2. Jurisdiction over this first amended counterclaim is pursuant to (i) the continuing 
jurisdiction of this Court, by virtue of the Decree entered herein, over the waters of the Walker River 
and its tributaries in California and Nevada; (ii) 28 U.S.C. § 1 345 in that the proceedings are brought 
by the United States; (iii) 28 U.S.C. §1367 which vests the court with supplemental jurisdiction; (iv) 
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28 U-S.C. §1651 which authorizes the court to issue ali writs necessary or appropriate in aid of its 
jurisdiction; (v) 28 U.S.C. § 1 33 1 , in that this first amended counterclaim is brought by the United 
States of America, on its own behalf and for the benefit of individual Indians, and Indian Tribes, and 
the matter in controversy arises under the Constitution, laws or treaties of the United States. 

PARTIES 

3. Counterclaimant, the United States of America, appears in this case on its own behalf and 
for the benefit of specified individual Indians, and cer tain Indian Tribes. 

4. Counterdefendants are all claimants to water of the Walker River and its tributaries, 
including groundwater. 

GENERAL ALLEGATIONS 

5. The United States of America, under the Decree, currenlly has the right to use the natural 
flow of the waters of the Walker River and its tributaries in the amount of 26.25 cubic feet per second 
with a priority date ofNovember 29, 1859, to irrigate 2,100 acres of land on the Walker River 
Reservation. 

6. The suit commenced by the United States in 1924, under Docket Number C-125, was 
brought to quiet title and only concerned the water rights for use on the Walker River Indian 
Reservation as those boundaries existed at the time the suit was commenced. The suit did not 
adjudicate the groundwater rights of any of the parties in the litigation. 

7. Paragraph XII of the 1936 Decree, entered on April 15, 1936, was amended on April 24, 
1940, to reflect that the Decree determined water rights "as of the Mtb day of April, 1936." 

Paragraph XIV of the Decree provides that this Court retains jurisdiction for a number of purposes, 
including modification of the Decree. 

8. Subsequent to April 14, 1936, numerous persons and other entities, including the United 
Slates, have appropriated additional waters fi-om the Walker River Basin and its tributaries. In many 
instances such claims to the use of water have not been subject to any adjudicative process. 

9. In addition to the Walker River Indian Reservation, there are other lands within the Walker 
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1 River Basin owned by the United States that are under the jurisdiction of the Department of Defense, 

2 the Department of Agriculture and the Department of the Interior. There are also lands in the Walker 

3 River Basin, in addition to the Walker River Indian Reservation, owned by the United States and held 

4 in trust or restricted status for the benefit of specified individual Indians, the Bridgeport Paiute Indian 

5 Colony and the Yerington Pauite Tribe. 

6 These lands and their appurtenant water rights and claims for water are more particularly 

7 described below. 

8 

9 FIRST CLAIM FOR RELIEF 


10- Weber Reservoir ds a federally-constructed reservoir located on the Walker River Indian 

1 2 Reservation with a storage capacity of approximately 1 3 .000 acre feet. The reservoir was practically 

13 completed in 1935, although floodgates were added in 1937. The United States, for the benefit of the 

14 Walker River Paiute Tribe, is entitled to store water from the Walker River and its tributaries in 

1 5 Weber Reservoir for all purposes recognized under federal law including but not limited to irrigation, 

1 6 stock watering, fish and wildlife, and domestic uses. 

17 1 1 . By the use of Weber Reservoir to store water, the Walker River Paiute Tribe can irrigate 
1 a more than the 2, 1 00 acres which it presently is entitled to irrigate under the terms of the Decree. 

19 12. The right to store water in Weber Reservoir has a priority date of April 15. 1936. The 

20 amount claimed is 13,000 acre-feet plus evaporation and seepage. 

2 1 SECOND CLAIM FOR RELIEF 




23 13, Paragraphs I - 1 2 are incorporated herein as if fully set forth in this paragraph 1 3 . 

24 14. The Walker River Indian Reservation was established in 1859 with a land base of 

25 approximately 320,000 acres. Under the Act of May 27, 1902, 32 Star. 260-261, the Reservation land 
2 6 base subslanlially reduced. A substantial part of these original Reservation lands, however, were 

27 restored to the Reservation on September 25. 1936, pursuant to the Act of June 22, 1936. The Act of 
2 8 June 22, 1 936, 49 Star. 1 806-07, authorized the Secretary of the Interior to set aside certain lands as 
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an addition to the Walker River Indian Reservation. In accordance with the legislation, by Order 
dated September 25, 1936, the Secretary restored to the Walker River Indian Reservation 
approximately 167,460 acres. 

15. The United States, for the benefit of the Walker River Paiute Tribe, is entitled to use 
water from the Walker River, its tributaries, and all other water located in, on, under, adjacent or 
otherwise appurtenant to the restored lands of the Reservation for all purposes recognized under 
federal law. The restored lands of the Reservation are entitled to a federal reserved water right as of 
the dale of restoration. 

16. The United States, for the benefit of the Walker River Paiute Tribe, is entitled to water 
rights for the restored lands in addition to the rights now recognized for use on the lands of the 
Reservation under the Decree. 


THIRD CLAIM FOR RELIEF 

groundwater for all lands WITHIN ^^KER RIVER RESERVATION 

17. The United States, for the benefit of the Walker River Paiute Tribe, is entitled to use the 
groundwater of the Walker River basin located in, under, adjacent or otherwise appunenant to all 
lands of the Walker River Indian Reservation not otherwise claimed in this First Amended 
Counterclaim. 

18. The amount claimed is the amount necessary to fulfill the purposes of the Reservation. 

19. The priority date claimed is November 29, 1859, or, in the alternative, April 15, 1936. 

FOURTH CLAIM FOR RELIEF 
YERINGTON PAIUTE TRIBE 

20. Paragraphs 1-19 are incorporatedhcreinasif fully set forth again in this paragraph 20. 

21. The United States, at the request of the Secretary of the Interior, and for the benefit of the 
Yerington Paiute Tribe, makes the following claim for water from the Walker River, its tributaries, 
and all other water located in. on, under, adjacent or otherwise appurtenant to the lands hereinafter 
described. 

22. The Yerington Reservation is located in Lyon County, Nevada, approximately eighty (80) 

6 ^ 
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I miles southeast of Reno, Nevada. The Reservation contains 1,636.24 acres, of which approximately 
22.9 acres are located within the City of Yerington, Nevada. The majority of these lands were 
acquired pursuant to the Indian Reorganization Act, §§ 5, 7, 48 Stat. 984, 25 U.S.C. §§ 465, 467. 

23. The United States claims federal reserved water rights for these lands vvith the following 
priority dates: 

A. Parcel 1 : 

Parcel 1 is 9.456 acres located in Section 22, T. 13 N., R. 25 E., MDM. The priority date 
claimed is May 25, 1917, which is based on the Act of May 18, 1916, 39 Stat. 143. In the alternative, 
the priority date claimed is April 15, 1936. 

B. Parcel 2 : 

Parcel 2, which is sometimes referred to as Campbell Ranch, is 1,036.24 acres located in 
portions of Sections 7,17,18, and 20. MDM. The priority date claimed is December 10, 1936, the date 
of purchase, which purchase as made pursuant to the Indian Reorganization Act of 1934, §§ 5,7, 48 
Stat. 984, and the Act of May 9, 1935, 49 Slat. 176. 

C. Parcel 3 : 

Parcel 3 is 120 acres located on the N 1/2 ofthcNEl/4 OF Section 18, andtheNEl/4 of the 
NWl/4 of Section 20, T. 14 N., R_ 25 E., MDM. The priority date claimed is June 18, 1940, which is 
based on the Act of June 18, 1940, 54 Stat 414-415. In the alternative, the priority date claimed is 
November 15, 1941. 

D. Parcel 4 : 

Parcei4is 12.91 acres in or near the Town of Yerington located within the KWl/4 of Section 
22, T, 14 N., R. 25 E., MDM. The priority date claimed is the dale of purchase, January 20, 1978. 

E. Parcel 5 : 

Parcel 5, which is sometimes referred to as Arrowhead Ranch, is approximately 480 acres 
located in the Wl/2 and the Wl/2 of the EI/2 of Section 16, T. 14 N., R. 25 E., MDM. The priority 
date claimed is April 9, 1979. 

24. The federal reserved water claimed for the benefit of the Yerington Paiute Tribe is claimed 
in order to fulfill the purposes of the Reservation. In addition to the claims set forth 
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above for federal reserved rights, the United States also seeks a declaration and confirmation of the 
water rights held under state law which have been acquired in connection with the above described 
parcels. 


FIFTH CLAIM FOR RELIEF 
BRIDGEPORT PAIUTE INDIAN COLONY 

25. Paragraphs 1-24 are incorporated herein as if fully set forth again in this paragraph 25. 

26. The United States, at the request of the Secretary of the Interior, and for the benefit of the 
Bridgeport Paiute Indian Colony makes the following claim for water from the Walker River, its 
tributanes, and all other water located in, on, under, adjacent or otherwise appurtenant to the lands 
hereinafter described. * 

27. The Bridgeport Paiute Indian Colony consists of 40 acres and is located in the 
SE1/4NE1/4. Section 28, T. 5 N., R. 25 E.. MDB&M. 

28. The United States claims federal reserved water rights for the Bridgeport Paiute Indian 
Colony, made pursuant to an Act of Con^ss, 88 Stat. 1 368, with a priority date of no later than 
October 18, 1974, the date of creation of the Colony. 

29. In addition, for the Bridgeport Paiute Indian Colony, the United States also cl aims water 
rights based on California law, including but not limited to riparian, overlying and prescriptive rights, 
if any. 

30. The water claimed for the benefit of Bridgeport Paiute Indian Colony is claimed in order 
to fulfill the purposes of the Colony. 


SDCTH CLAIM FOR RELIEF 
GARRISON AND CLUETTE ALLOTMENTS 

31. Paragraphs 1-30 are incorporated herein as if fully set forth again in this para gra ph 31. 

32. The United Slates, at the request of the Secretary of the Interior, and for the benefit of the 
Garrison and Cluette allottees makes the following claim for water from the Walker River, its 
tributaries, and all other water located in, on, under, adjacent or otherwise appurtenant to the land s 
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hereinafter described. 

33. The Garrison and Cluene Allotments are both located in S. 17, T. 8 N., R. 23 E., 
MDB&M. The Garrison Allotment consists of 30.18 acres; the Cluette Allotment consists of 20.02 
acres. 

34. The United States claims federal reserved water rights for the Garrison and Cluette 
allotments, made punuant to the Act of June 30, 1932, 47 Stat. 474, with the following priority dates: 

A. Garrison Allotment : 

The priority date claimed is no later than November 10, 1933. In the alternative, the priority 
date claimed is April 15, 1936. 

The priority date claimed is no later than May 8, 1933. In the alternative, the priority date 
claimed is April 15, 1936. 

35. In addition, for both allotments, the United States also cl aims water rights based on 
California law, including but not limited to riparian, overlying and prescriptive rights. 

36. The water claimed for the benefit of the Garrison and Cluene Allottees is claimed in order 
to fulfill the purposes of the allotments, above and beyond any water rights already acquired under 
State law for these allotments. 


SEVENTH CLAIM FOR RELIEF 


37. Paragraphs 1-36 arc incorporated herein as iffully set forth in this paragraph 37. 

38. The United States, at the request of the Secretary of the Interior, and for the benefit of the 
individual Indians, makes the following claim for water from the Walker River, its tributaries, and ail 
other water located in, on, under, adjacent or otherwise appurtenant to the lands hereinafter described: 


Allotmantl Township Kongo Section 
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39. The United States claims federal reserved water rights for 55 allotments, made pursuant to 

^ ^Vh£ - S6P‘^(\ 

the General Allotment Act of 1887, with the following priority dates: ,<? ^ 

A. Trust Allotments 1 thro ugh 5. 7 and 21 through 48 : 

The priority date claimed is no later than December 31,1 895. In the alternative, the priority 
date claimed is April 15, 1936. 


B. Trust Allot ments 6 and 8 through 20 : 

The priority date claimed is no later than May 26, 1-908. In the alternative, the priority date 
claimed is April 15, 1936. 

C. Trust Allot ments 49 through 55 - 

The priority date claimed is no later than December 9, 1907. In the alternative, the priority 
date claimed is April 15, 1936. 

40. The water claimed for the benefit of individual Indian allottees is claimed in order to fulfill 


the purposes of the allotments. 


EIGHTH CLAIM FOR R£LIEF 
HAVmiORNE ARMY AMMUNITION PLANT 

4 1 , Paragraphs 1 -40 arc incorporated herein as if fully set forth in this paragraph 4 1 , 

42. The Hawthorne Army Ammunition Plant (hereinafter "Hawthorne Reservation") was 
originally withdrawn and reserved from the public domain by Executive Order 4531 on October 27, 


■ ^ 
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1926. Additional contiguous lands were withdrawn and reserved from the public domain to become 
a part of the Hawthorne Reservation pursuant to Executive Order 5664 on July 2, 1931, Executive 
Order 5828 on March 30, 1 932 and Executive Order 6958 on February 4, 1935. 

43. Said lands were reserved for the Hawthorne Ammvinition Plant for the exclusive use and 
benefit of the United States Navy for the development and use as an ammunition depot In 1979, the 
management of the Reservation was transferred to the Department of the Army. 

44. Pursuant to 10 U.S.C. § 3062, Hawthorne’s mission includes: 

(1) preserving the peace and security, and providing for the defense, of the United 

States, the Temtorics, Commonwealths, and possessions, and any areas occupied by 

the United States; 

(2) supporting the national policies; 

(3) implementing the national objectives; and 

(4) overcoming any n^oos responsible for aggressive acts that imperil the peace and 

security of the United States. 

45. The Hawthorne Reservation is located in Mineral County, Nevada adjacent to the town of 
Hawthorne on the eastern slope of the Wassuk mountain range and the south shore of Walker Lake, 
and contains approximately 147,000 acres of land dedicated to the above-stated mission. 

46. The United Slates is endtled to the use of all of the waters located in, on, under, or 
otherwise appurtenant lo the lands of the Hawthorne Reservation necessary to fulfill all of the 
purposes for which the reservation was created as mcognized under federal or state law. Such lands 
are entitled to a federal water right with a date of priority date as of the date of the withdrawal and 
reservation from the public domain. 

47. The United States of America has and is also entitled to state-based appropriativc rights as 
well as federally reserved water rights in both surface and underground waters, including, but not 
limited lo, aquifers, springs, seeps, rivers, streams and lakes wholly or partly on or otherwise 
appurtenant to the Hawthorne Reservation including Walker Lake in quantities of water necessary for 
present and future use and development of the Hawthorne Reservation and in the accomplishment of 
its mission. This includes, but is not limited to: providing water in amounts necessary for 
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comxnerciai, municipal and industiial operations (eg. storage, maintenance, inspection, modification, 
testing and demilitarization of munitions); finsfighting; administration and operation; training; 
domestic; recreation; wildlife and Uve^ock man^ement; imgttiion; mobilization; deploymoU; and 
tactical applications. Additionally, the United States is entitled to reserved water rights for any and 
all oth«^ purposes for which the Hawt)K)nM Rexrvation was witi»lrawn and raserwKL 

48. The priority date of the reserved water rights for the Hawthorne Reservation, for present 
and future use aiKl development and the accomplishment of its minion, is October 27, 1926, Use date 
Hawthorne was originally withdrawn and reserved from the public domain. 

49. The reserved and slate water ri^ts for the Hawthorne, Re»rvation for Resent azKi fiituni: 
use and development the accomplishment of its mission, for the purposes described in paragraphs 
44 and 47, supra, include, but are not necessarily limited, to the following water sources, diversions, 
sto^e reservoirs, and amounts: 

(a) Cottonwood Creek/Black Beauty p esgrvnir Water is diverted from the following four 
diversion points in Cottonwood Canyon, west and south of the Town of Walker Lake saxi 5ti»ed in 
Black Beauty Reservoir. 

Weir#! -up to 220 GPM 
Weir #2 - up to 200 GPM 
Weir #3 -tip to 400 GPM 
Little Catch - up to SO GPM 

(b) Souaw Creek/BIack Beauty Reservoir Water is diverted from Squaw Creek up to 75 
GPM and is st(»ed in Black Beauty Reservoir. 

(c) Rose Creek/Rose Reservoir : Water is diverted from Rose Creek up to 200 0PM and 
stored in Rose Reservoir. Rose Reservoir has a storage capacity of 39,000,000 gallons (120 acre feet 
(ai)). Water is drawn from Rose Reservoir via a pipe line to Black Beauty Reservoir. 

(d) Middle Rose Creek/Rose Reservoir : Water is diverted from Middle Rose Creek tqr 75 
GPM and is stored in Black Beauty Reservoir. 

(e) House Creek/Black Beaut y Reservoir Water is diverted from House Creek vptolS GPM 
and is stored in Black Beauty Reservoir. 
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(f) Cat Creek Dam and Reservoir: Water from Cat Creek is stored behind Cat Creek Dam up 
to 50,000,000 gallons (153 af). U’atcr from Cat Cr^ is also stored in Black Beauty Reservoir. 

(g) Dutch Creek : Water may be diverted from Dutch Creek in amounts necessary for the 
future use and development of the Hawthorne Reservation and in the accomplishment of its mission. 

(h) Black Beauty Reservoir : A 48,000,000 gallon (147 af) storage reservoir which receives, 
or may in the future receive, its water from the sources listed in (a) through (g) above. 

(i) Walker Lake : Sufficient water for the ;»nposes described in paragraphs 44 and 47, supra. 

50. The reserved water rights for the Hawthorne Reservation, for present and future use and 
development and the accomplishment of its mission, for the purposes described in para gr aphs 44 and 
47, supra, include, but is not limited to, the following groundwater sources and amounts: 

(a) Well #ii - 950 gpm: Located north of the Industrial Area and south of HWY 95 
and used to supply water to the Industrial Area. This water is pumped into a storage tank to be used 
on demand. 

(b) Well #2 - 250 gpm: Located east of the town of Hawthorne and just south of 
HWY 95 at the entrance to the South Magazine Area. 

(c) Well #3 ♦ 250 gpm: Located east of the town of Hawthorne and south of HWY 
95 and in the Southern Magazine .Area. 

(d) Well #4 - 250 gpm: Located in the southern storage area of the installation and 
used to supply water to the South Magazine area via a pipeline to 3 above-ground tanks. 

(e) Well #5 - 800 gpm: Located west of Schwear Housing Area and sometimes 
stored in Black Beauty Reservoir. 

(f) Well #6 - 640 gpm: Supplies Babbitt and the North and Central Magazine 
areas. The water is pumped into a 1,000,000 gallon (3 af) storage tank for use on demand. 

(g) Well M7 • 250 gpm: Located between tank 5 and building 108-20. 

(h) Well #8 - (total available capacity): Located on the west side of tank 6. 

(i) Well #9 - (total available capacity): Located on the southwest side of Babbitt 

Housing Area. 

5 1 . In addition to the above-listed federal reserved water rights for the Hawthorne 
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Reserva^<»i, ^ Uni^ States has nuaerous approprtative watCT some of were acquued 
v^en lai»i was {Hirchased the Uoi^ States of Am«dca ai«l ^(diich ^i»i^aeiitly becmne a part of 
the Hawthorne Reservation. 

52. In the event of a mobilization die increase in Hawdiome activities will rise tt> an as yet 
unknown amount, but at a minimum of ^roximtuely 80% (European crisis) to 150% (Pacific crisis) 
of current usage along widi an attendant need for water. 

NINTH CLAIM FOR RELIEF 
UNITED STATES DEPARTM ENT QF AGRICULTURE 
TQIYABE NATIONAL FOREST 

53. Parayaphs 1-52 are Incorporated herein as if fully set forth in this par agr ap h 53. 

54. The Toiyabe N^onal Forest extends from the crest of the Siora Nevada range in 
California east to tlteC^lHidge Hills in western Nevada. The Forest w» cret^ &om sewi^ &ras 
reserves which were withdrawn from the public domain beginning in 1907. 

55. The Toiyabe National Forest is managed under several acts of Congress (hereinafter 
"Acts") beginning with the Organic Administration Act of 1897, ch. 2, 30 Stat 34, 16 U.S.C. § 475 
(1988) which {xovides that the purposes of the nationai forests are, inter alia, to "imixove ami protect 
the forest within die boundaries, or for the purpose of securing Cav^aMe conditions of water flows, 
and to furnish a continuous supply of timber for the use and necessities of citizens of the United 

States " Hie national forests are also managed under the principles of the Muldple^Use 

Sustained-Yield Act of I960, Pub. L. No. 86-517, §§ I -4, 74 StaL 215, 16 U.S.C. §§ 528-531 (1988) 
(hereinafier **MUSYA")t vdiich provides that the national forests shall be administered for outdoor 
recreation, range, timber, watershed and wildlife and fish purposes. P«tioos of die Toiysbe Natbnai 
Forest are adnu&isteied pursuant to the Wilderness Act (September 3, 1964) Pub. L. No. 88-577, 78 
Stat. 890, as amended, 16U.S.C. §§ 1131-1136(1988). Addtuonally, the National Forests and Public 
Lands of Nevada Enhancement Act of 1988, Pub. L. No. 100-550, $ 5. 102 Stat 2749, 16 U.S.C. § 
460CCC-3 (1988) which transferred lands between the Forest Service and the Bureau of Land 
Mam^emou, "expressly reserves the minimum quantity of water necessary to achieve die prinaay 
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purposes for which the lands transferred ... are withdrawn." 

56. The United States is entitled to use the waters from the Walker River, its tributaries, and 
all other waters located in, on, under, or otherwise appurtenant to the lands comprising the Toiyabe 
National Forest in the amounts of water necessary to fulfill all purposes for which the reservation was 
created as recognized under federal or state law. Such lands are entitled to a federally reserved water 
right with a date of priority as of the date said lands were withdrawn and reserved from the public 
domain. 

57. In connection with paragraph 56, supra, the United States is entitled to an instream flow 
reserved water rights in the amounts necessary to fulfill the purposes for which the Toiyabe National 
Forest was established under the Organic Administration Act of 1 897. This includes, but is not 
necessarily limited to, reserved water rights in amounts necessary for the maintenance of the entire 
reach of each stream channel and all its named and unnamed tributaries lying within the Toiyabe 
National Forest. 

58. The United States also has and is also entitled to both reserved water rights pursuant to 
the Organic Administration Act and the above noted subsequent Acts as well as water rights under 
state law, both surface and underground water, both consumptive and non-consumptive, which 
include but are not necessarily limited to, all aquifers, springs, seeps, rivers, streams, lakes and waters 
otherwise appurtenant to the Toiyabe National Forest in the amounts necessary to fulfill all present 
and future administrative purposes on the Toiyabe National Forest as stated in the Acts. The use of 
these waters include or will include, but is not necessarily lunited to: fire management activities, 
erosion control, revegetation, irrigation, domestic, stockwatering and timber production, which 
includes but is not limited to, reforestation, road construction and maintenance and silvicultural 
treatments. 

59. The United States also has and is also entitled to reserved water rights pursuant to the 
Organic Administration Act and its successor Acts in both surface and groundwater which includes, 
but is not necessarily linuted to, all aquifers, springs, seeps, rivers, streams, lakes and waters 
otherwise appurtenant to Toiyabe National Forest in the amounts necessary for fighting fires in said 
National Forest. 
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60. The United States also has and is also entitled to instream flow water rights in the 
Toiyabe National Forest within the boundaries of the State of Nevada in the amounts of water 
necessary to fulfil! the purpose of providing habitat for fish and wildlife and for recreational 
opportunities for the public. To the extent these instream flow claims are not available uixler state 
taw, the United States has federal reserved water rights for the purposes set forth in the MUSYA, 
supra . In such instance, die priority date is the datt of the enactment of the MUSYA, June 12, I960. 

6 1 . The United States also has and is also entitled to riparian rights in the Toiy^ National 
Forest within the boundaries of the State of California for riparian Forest Service land in die amounts 
of water necessary to fulfill the purpose of providing watershed management, habitat for fish and 
wildlife and for recreational opportunities for the public. Hie priority date for these riparian water 
rights is the date the United States took title from Mexico under the Treaty of Guadalupe Hidalgo; 
February 2, 1848. To the extent the above instz«am flow claims are not available under state law, die 
United States has federal reserved water rights for the purposes set forth in the MUSY A^supra. with a 
priority date of June 12, 1960. 

62. The United States also has and is also entided to certain appropriadve water rights, 
including rights that either have been permitted and certificated pursuant to Nevada or California 
state law, or have applications pending for ^ipropriation before the Nevada State Pn girtefr and before 
the California Water Resources Control Board. In addition, the United States of America has riparian 
rights pursuant to California state law. 

TENTH CLAIM FOR RELIEF 
UNTIED STATCS MARINE CORPS 
MQUNTAIN_WARFAR£ TRAINING CENTER 

63. Paragraphs 1 *62 are incorporated herein as if fully set forth in this paragrai^ 63. 

64. The United States Marine Corps, Department of the Navy (Marine Corps) operates a 
trainii^ base known as the Mountain Warfare Training Center (hereinafter ”MWTC”) within the 
Toiyabe National Forest. The Marine Corps presence in this National Forest dates back to 1951. 
Pursuant to an agreement with the Forest Service, the Marine Corps uses appioxiinately 45,635 acres 
of the National Forest for cold weather and mountaineering training and evaluation of prototype 

( 3 > 
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equipment. This training area is the only site available to the Marine Corps for these activities. To 
support these training operations, the Marine Corps uses a 405-acre tract for a Base Camp, located at 
the confluence of Silver Creek and the West Walker River. Additionally, the Navy owns a family 
housing area 25 miles from the Base Camp. 

65. The United States is entitled to use waters from the Walker River, its tributaries, and all 
other waters located in, on, under, or otherwise apptirtcnant to the lands of the MWTC in the amounts 
necessary to fulfill all purposes recognized under the federal and state law. Such lands are entitled to 
a priority dale as of the date of the reservation. 

66. The Marine Corps is diverting and is also entitled to certain waters pursuant to federal 
reserved, riparian, overlying, and appropriativc water rights, including surface and groundwater 
sources, which are identified below; 

a. Silver Creek : 

Water needs of the Base Camp are supplied by surface diversions from Silver Creek and two 
groundwater wells, noted below. The Marine Corps uses water from Silver Creek based upon a pre- 
existing Forest Service claim and statement of diversion (USFS No. 9839), which is based on a 
riparian right, and has a priority date of 1 95 1 . Silver Creek surface water, up to 1 50 gpm, is diverted 
via a spillway located upstream of the Base Camp. 

Silver Creek surface water is used for purposes that include, but are not limited to, training, 
domestic, industrial, fire protection, irrigation, construction, base hygiene, dust control, equipment 
and road washing, and future regulatory requirements for fire sprinkler system cross-connection 
control. 

b. Base Camp Wells: 

The Marine Corps' Base Camp domestic water demand is served by two groundwater wells, 
which are located in the Lower Base Camp up-gradient from all the buildings. Water is diverted from 
these wells up to the following amount: 

Well No. 1 - 125 GPM. 

Well No. 2 - 127 GPM. 

An application for a Base Camp permit for both wells was submitted on May 26, 1993 to the 
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State of California, Department of Health Services. 

c. Family Housiny. Coleville. CA: 

The Marine Coips also operates a family housing area on a tract ^proximately 40 acres in 
size and about 25 miles from the Base Camp. The facility, owned in fee by die U.S. Navy, is located 
within the West Walker River watershed on the eastern slope of the Sierra Nevada Mountains 
between the towns of Topaz, Nevada and Coleville, California. More specifically, the housing 
facility is located on the west side of highway 395, approximately 1.5 miles north of Coleville and 
about a quarter mile from the river. The housing area's domestic water demand, including domestic 
iirigation (lawn-watering of family gardens), is served by five wells. Water is diverted from these 
wells up to the following amount: 

Well No. 1 - 21 GPM. 

Well No. 2 - 27 GPM 

Well No. 3 - 14 GPM 

Well No. 4 - 21 GPM 

Well No. 5 - 200 GPM 

The State of California, Department of Health Services, granted a permit for Well Nos. I • 4 
on December 15, 1986, as water permit # 86-048, and amended that permit on February 11, 1994, to 
^d Well No. 5 to the system. 

ELEVENTH CLAIM FOR RELIEF 
RT IPF AT f OF r.AND MANAGEMENT 

67. Paragraphs 1 -66 are incorporated herein as if fully set forth in this paragraph 67. 

68. Certain lands were reserved from the public domain to establish Public Water Reserves 
No. 29, No. 70, and No. 107 (hereinafter "PWR"). These reservations were made pursuant to 
Executive Orders dated June 1, 1915, March 8, 1920 and April 17, 1926, respectively, and are 

I administered by the Department of the Interior through the Bureau of Land Management ("BLM"), 
except as noted below. 

69. The United States is entitled to the use of all of the waters located in, on, under, or 
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1 

Otherwise appurtenant to the lands of the PWRs necessary to fulfill all of the purposes recognized 

2 

under federal or state law. Such lands, except as ooted below, are entitled to a federal reserved water 

3 

right with a date of priority as of the date of each individual PWR. 


4 

70. The United States has and is also entitled to reserved water rights for public springs and 

S 

water holes in amounts necessary to fulfill the purposes of the PWRs described in paragraph 78. 

6 

above. The priority dates arc the dales the lands were withdrawn from the public domain. These 

7 

reserved rights include, but are not limited to, the following; 


8 

Executive Order 6/1/15 - PWR *0<) 

Reserved Awes 

Flow 

9 

T. 9 N., R. 28 E., Sec. 17, 

SW1/4NW1M, NW1/4SW1/4 

80 ac. 

IGPM 

10 

T. I1N.,R.28E., Sec. 7, 



11 

(UDSUrveyed) . 

125.60 ac. 

IGPM 

12 

Executive Order 3/8/20 - PWR *70 

Reserved Acres 

Flow 

13 

T.5N.,R.28E,Sec. 11, 

SWI/4NE1/4, SE1/4NW1/4 

40 ac. 

All 

14 

T.5N.,R.28E.,Sec.30, 

— 


15 

Nl/2oflot5 

approx. 25 ac. 

All 

16 

The above two PWRs are now located on land administered by the U.S. Forest Service pursuant to the 
National Forests and Public Lands of Nevada Enhancement Act of 1988. Pub. L. No. 100-550. 6 5. 

17 

102StaL 2749, 16 U.S.C. § 460ccc-3 (1988). 



18 

Executive Order 4/1 7/26 - PWB HI n? 

Reserved Acres 

Flow 

19 

T.7N.,R.28E.,Sec. 10. 

E1/2SE1/4 

80 ac. 

5GPM 

20 

T.7N.,R.28E.,See. 11, 



21 

NW1/4SW1/4 

40 ac. 

5GPM 

22 

T,7N.,R.28 E.,See. 15, 

N1/2NEI/4, SWI/4NE1/4, SE1/4NW1/4, 



23 

NEl/4SWl/4,SiaSWl/4 

280 ac. 

3GPM 

24 

T.7N., R.28E., Sec. 21, 

NEl/4 

160 ac. 

2GPM 

25 

T.7N.,R.28E.,Sec.22, 



26 

NW1/4NW1/4 

40 ac. 

2GPM 

27 

28 

T.9N.,R.28E.,Sec.20, 

NI/2NE1/4 

80 ac. 

IGPM 

- 

28- 




254 






255 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


T4K.R25 E: Section 24 

T 4 N, R 26 E: Sections 3 1. 32, 34, 35. 30. 28. 27, 10. 14, 16, 19, 21. 22. 23 
Aurora Canyon and tributaries - Rock Creek and odier imnamed cregiK 
Public Land 

T4N.R25E; Sections 1. 12, 10. 11 
T4N,R26 E; Sections 4, 3 

T 5 N, R 25 E: Sections 35. 27, 26, 25, 24. 23. 14, 15, 12, 1 1. 10, 2 
T 5 N, R 26 E: Sections 31, 32, 33, 29. 22. 21. 20, 19. 18, 17, 7, 8 
Rough Creek ind trihiiiariCT 
Public Land 

T4N,R26E: Sections 1,2,3 
T4N,R27E:Section6 . 

T 5 N, R 26 E: Sections 35. 34, 26. 25, 24. 23, 22, 12, 13. 14 
T 5 N, R 26 E: Sections 12, 1 1, 10. 9. 1. 2. 3. 4 
T 5 N, R 27 E: Sections 31, 32, 33, 30. 29. 28. 19, 20, 18, 17, 7. 8. 9. 6 
T 6 N, R 26 E; Sections 32, 33. 34. 35, 36 

Including Portions of Bodie, Matastn azkd Rough Creeks that originate in California and flow into 
Nevada. 

Bodie Creek tributaries 
T4N,R26 E: Section 12 

T 4 N. R 27 E: Sections 1. 2, 3. 4. 7. 8, 9, 10, 1 1.12, 15, 16 and 17 
T 5 N. R 27 E: Sections 25. 26 and 35. 

Green Creek 

T4N.R25 E: Section 33 

Topk Lake Area 

stinkard Creek and tributaries 

T 9 N, R 22 E: Sections 4, 5. 6, 7, 8, 9, 10, 11, 14, 18, 19, 22. 23, 26 and 30 
Mail Cnfk and tributaries 

T 8 N, R 23 E: Sections 29, 31 and 32 
T 8 N.R 22 E: Sections 1, 12, 14, 23 and 26. 

73. The United States is also ectfitled to certain ^propriadve water rights, ingindinj ri^its 

0 ^ 
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that either have been permitted and certificated pursuant to Nevada or California state law. or have 
applications pending for appropriation before the Nevada State Engineer and before the California 
Water Resources Control Board. In addition, the United States has riparian rights pursuant to 
California state law. 

WHEREFORE, the United Stat» of America, in its first at»ndcd counteclaim on its own 
behalf and for the use and benefit of the Walker River Paiutc Tribe, the Ycrington Paiutc Tribe, the 
Bridgeport Paiutc Indian Colony and individual Indians owning allotmetiite in the Walker River Basin 
prays that this court enter judgment and decree as follows; 

( 1 ) Quieting the title of t!« United Stat^ to the use in propa priority of tte abow- 
claimed waters rights on its own behalf and for the use and benefit of the Walker River Paiutc Tribe, 
the Ycrington Paiutc Tribe, the Bridgeport Paiute Indian Colony and iiKiividuai Indians owning 
allotments in the Walker River Basin. 

(2) Declaring tluit the United States, on its own behalf and for the use and benefiit of 
the Walker River Paiute Tribe, the Ycrington Paiute Tribe, die Brit^eport Paiutc Indian Colony and 
individual Indians owning allotments in the Walker River Basin, are endtled to the exclusive use, 
occupancy and right to die quiet enjoyment of such water rights in their proper priority. 

(3) Declaring that the defendants and counterdefendants have no right, title or other 
interest in or to the use of such water rights. 

(4) Preliminarily and permanently enjoining the defendants and counterdefendants 
from asserting any adverse ri^ts, title or other interest in or to siK:h water rights. 

(5) Grant such other and further relief as the Court deems proper. 

DONE this day of 30* day of July, ! 997. 


Respectfully suteiitted, 

LOIS SCHIFFER 

Assistant Attorney Genoa! 

Unin^i States Department of Justice 
Environment & Neural Resources Div. 


tP 



KATHRYN E. LANDRETH 
United States Attorney 
100 West Liberty Street, Suite 600 
Reno, Nevada 8950 1 
Telep^ne: 702 784-5439 



Byi: 

JOI^. LANGE 

States Department of Justice 
Environment St, Natural Resources Division 
IcKlian Resources Section 
999 18th Street, Suite 945 
Denver, Colorado 80202 
Telephone: 303 312-7312 


HankMesborer 

Spwial Litigation Counsel 

utti^ States Department of Justice 

Environmetu & Natural Resources Division P. 0. Box 7397 

Ben Franklin Station 

Washington, D.C. 20044-7397 

Telephone: 202 616-9643 
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CERTTFICATE OF SERVICE 

I hereby certify that I have this SSlt^y of,^^ . 199 7, ser ved a true copv of the 

foregoing FIRST AMENDED COUNTERCLAIM OF THE UNITED STATES OF AMERICA, 
by placing same in the U. S. mails, postage prepaid, addressed as follows: 


Shirley A. Smith, Esq. 

AssL U. S. Attorney 

100 W. Liberty St, Suite 600 

Reno,NV 89501-1930 


Western Nevada Agency 
Bureau of Indian Amirs 
1677 Hot Springs Road 
Carson City, CA 89706 


Larry C. Reynolds, Esq. 
Deputy Attorney Cene^ 
State Ei^ineeT's Office 
123 WestNye Lane 
Carson City, NV 89710 


R. Michael Tumipseed, P.E. 
Division of Water Resources 
State of Nevada 
123 WestN 3 re Lane 
Carson City, NV 89710 


Jim Weisfaaupt 

Walker River Irrigation District 
P. 0. Box 820 
Yerington,NV 89447 


ScoQ McElroy 
Greene, Meyer & McElroy 
1007 Pearl Street, No. 220 
Boulder, CO 80302 


12 

13 

14 

15 

16 


James T. Maride 

State Water Res. Control Bd. 

P. O. Box 100 
Sacramento, CA 94814 

John Kramer 

Department of Water Resources 
1416 Ninth Street 
Sacramento, CA 94814 


John Davis, Esq. 

Post Office Box 1646 
T(mopah,NV 89049 

Rodger Johnson 
Water Resources Control Bd. 
State of California 
Post Office Box 2000 
Sacramento, CA 95810 


17 Kelly R Chase 

Post Office Box 2800 

18 Minden,NV 89423 


19 

20 
21 
22 

23 

24 

25 


Ross E. De Lipkau 
P. 0. Box 2790 
Reno,NV 89505 

Gary Stone 

290 South Arlington 

Rcno.NV 90510 

Gordon H. DePaoli, Esq. 
Woodbum, Wedge & Jeppson 
P. 0. Box 2311 
Reno.NV 89505 


26 

27 

28 


Richard R. Greenfield. Esq. 

Field Solicitor’s Office 
Department of the Interior 
Two N. Central Avc., Suite ! 130 
Phoenix, AZ 85004-2383 


Roger Bezayiff 

Chief Dep. Water Commissioner 
U. S. Bd. Water Commissioners 
Post Office Box 853 
Yerington, NV 89447 

Linda A. Bowman, Esq. 

Bowman & Robinson 
499 West Plumb Lane, Suite 4 
Reno,NV 89509 

Mary Hackenbracfat, Esq. 
Department of Justice 
State of California 
2101 Webster St, I2th Floor 
Oakland, C A 94612-3049 

Marta Adams, Esq. 

Deputy Attorney General 

State of Nevada 

Division of Water Resources 

1 00 N. Carson Street 

Carson City, Nevada 89701-4717 
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AFTER EXTENSIVE HEARINGS. THE LEGISLATURE ADOPTED 
ASSEMBLY JOINT RESOLUTION NO. 7 , WHICH EXPRESSES 
OUTRAGE OVER THE PROCEDURES FOLLOWED BY THE 
UNITED STATES BUREAU OF LAND MANAGEMENT IN ADOPTING 
THE NEW RULE. THE RESOLUTION OUTLINES THE 


PROCEDURAL ISSUES AND URGES THE SECRETARY OF THE 

INTERIOR TO SUSPEND OR WITHDRAW THE RULE. 

Whereas, The United States Bureau of Land Management proposed on 
July 11, 1991, to amend its policies governing bonding requiremems for 
reclamation of hard-rock mining operations on public lands, as set forth in 
the regulations governing surface managemeni in Subpan 3809 of Pan 38(X> 
of Title 43 of the Code of Federal Regulations; and 
Whereas, The Bureau of Land Management recently adopted those 
proposed regulations with the publication of a Pinal rule on February 28, 

1997, approximately 5 1/2 years later, and 
Whereas, The newly amended regulation takes effect on March 31. 

1997, and contains new policies that were not a part of the policies proposed 
on July 11, 1991, including requirements for the ccnification of reclamation 
cost estimates by a third-party professional engineer; and 
Whereas, Tlie general public was not apprised of the substance of the 
final version of (he regulation and the signiHcani issues involved, and 
therefore had no opportunity to comment on the new policies included in the 
final rule, in violation of the federal Administrative Procedures Aci (5 
U.S.C. §55.3): and 

Whereas, The final rule will have a negative impact on large and small 
miners, on their suppliers and contractors and on the economy and residents 
of the State of Nevada; and 

Whereas, Without any opportunity for comment and with no increase in 
federal funding, the final rule will substantially increase the work load for 
agencies in the State of Nevada (hat administer programs in the areas of 
environmental protection and minerals; and 

Whereas, The final rule could have a severe impact on the 
administration of the program providing for the pooling of rcdamaiion 
performance bonds established in this state pursuant to chapter 519A of the 
Nevada Revised Statutes, and 

,• Whereas. The final rule would place the Bureau of Land Management in 
the position of enforcing criteria for water quality, a task that rightfully 
belongs to the State Department of Conservation and Naniral Resources 
pursuant to the Nevada Revised Statutes and the federal Clean Water Act; 
and 

Whereas. The Bureau of Land Management has provided no 
documentation or evidence of problems regarding the failure of miners to 
carry out required reclamation efforts in this state; and 
Whereas. The State of Nevada has been a strong supporter of mining 
reclamation programs, and the Bureau of Land Managemen: iisclt 
acknowledges that this state is a leader in such programs, and 
Whereas. The Bureau o’" Land Management has initiated a complete 
regulator) review of the regulations governing surface managemeni set lorih 



261 


in Subpart 3809 of Part 3800 of Title 43 of the Code of Federal Regulations 
but has separated the policies regarding bonding requirements for 
reclamation of hard-rock mining operations on public lands from that review 
without explanation; now, therefore, be it 
Resolved by the assembly and Senate of the State of Nevada, 
JOINTLY, That the members of the 69!h session of the Nevada Legislature 
are outraged by the procedures followed by the Bureau of Land Management 
in adopting the final rule on bonding requirements for reclamation of hard- 
rock mining operations on public lands, especially because those procedures 
violate the guarantee of due process in the IJnited States Constitution; and be 
it further 

Resolved, That the members of the 69th session of the Nevada 
Legislature urge the Secretary of the Interior to suspend or withdraw the 
final rule on bonding requirements for reclamation of hard-rock mining 
operations on public lands and to include the subject matter in the review, 
which is already in progress, of Subpart 3809 of Part 3800 of Title 43 of the 
Code of Federal Regulations; and be it further 
Resolved, That the Chief Clerk of the Assembly prepare and transmit a 
copy of this resolution to the Secretary of the Interior, the Vice President of 
the United States as the presiding officer of the Senate, the Speaker of the 
House of Representatives and each member of the Nevada Congressional 
Delegation; and be it further 

Resolved, That this resolution becomes effective upon passage and 
approval. 
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AS MANY ARE AWARE, THE RULE WAS NOT WITHDRAWN, 
AND TOOK EFFECT ON MARCH 31, 1997. NOT HAVING BEEN 
SUCCESSFUL IN GETTING THE RULE MODIFIED, THE 
LEGISLATURE RECOGNIZED THE NEED TO ASSIST MINERS IN 
COMPLYING WITH ITS REQUIREMENTS. THUS, SENATE 
Rn.T. 4M WAS ENACTED. THIS MEASURE EXPANDS NEVADA’S 
EXISTING PROGRAM THROUGH WHICH MINING OPERATIONS AND 
EXPLORATION PROJECTS CAN OBTAIN PERFORMANCE BONDS TO 
ENSURE RECLAMATION OF THEIR MINE SITES. UNDER 
EXISTING LAW, OPERATIONS THAT DISTURB FIVE ACRES OF 
LAND OR MORE IN A CALENDAR YEAR ARE EUGIBLE TO 
REQUEST A BOND THROUGH THE STATE BOND POOL. SENATE 
Rn i. 440 EXPANDS THIS EUGIBILITY TO INCLUDE OPERATIONS 
THAT DISTURB LESS THAN FIVE ACRES PER YEAR, AS 
REQUIRED BY THE FEDERAL REGULATION, AS WELL AS 
PROJECTS OF ANY SIZE THAT MUST POST A RECLAMATION 
BOND PURSUANT TO COUNTY REQUIREMENTS. 

Sectioa 1. NRS St9A.290 is herdiy amended 10 read as follows: 

519A.290 1. The division of minerals of the depanmem of business 
and industry shall develop and administer a program providing for the 
pooling of reclamation perfontiaoce bonds 10 assist [operators to meet] ; 

(a) An operator to comply with the bonding and surety requirements of 
this chapter [.] ; 

(b) A person who engages in small mining operations or small exploration 
projects to comply with the requirements for Jinandal guarantees set forth in 

the regulations adopted pursuant to 43 U. S C. f 1740: or 

(cl A person who engages in mining operations, smalt mining operations, 
exploration projeas or small exploration projects to comply with the bonding 
requirements imposed pursuant to an ordinance adopted by a county in this 
state. 

2. The program must: 

(a) Be dnigned to reduce the financial burden of obtaining a reclamation 
performance bond for mining operations, small mining operations [:] , 
exploration projects or small exploration projects: 

(b) Require each operator or any other person who participates in the 
program to [pay] 

(1) Pay an amoum into the pool each year which annually is acmarially 
determined to enable the program to be self-sustaining; 

(2) Execute an agreement of indemnity on a form provided by the 
division of minerals: and 

(3) Provide collateral or other security approved by the administrator 
of the division of minerals if the administrator considers it necessary to 
ensure against the forfeiture of a reclamation performance bond: 

(c) Use the money in the pool to cover the bonded liability of the 
operators and any other persons who participate in the program; 

(d) Provide a limit on the toul bonded liability of any person [that] who 
may be covered under the program; and 

(e) Provide conditions for the release and forfeirure of bonds . [ and bond 
torteiture. 

2 ] 3. The division of minerals sball adopt regulaiioiis relating to the 
development and administration of the program 

[3. In the event that an uperatur's] 



263 


- 2 - SB Hid 

4. If the leclamatioo performance bond of an operator or any other 
person who participates in the program is forfeited, the attorney general 
may bring an action in the name of the State of Nevada in any court of 
cmnpetent jurisdiction against the operator or such other person to recover 
the costs itKurred by the program in the reclamation of the land. 

Sec. 2. This act becomes effective upon passage and approval. 
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Name: 

Title: 

Organization: 


Leo M. EirozdofF, P.E. 

Bureau Chief, Mining Regulation and Reclamation 
State of Nevada 

Department of Conservation and Natural Resources 
Nevada Division of Environmental Protection 
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PrrER C. NORROS. DirectM 


<702) 6874670 
DO 687-4678 
Adnirnttrabon 

lilining RefidMion and Reclamatioii 
Water Pollution Control 
faaima* 687-5856 


STATE OF NEVADA 
BOa MILLER 



DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES 

DIVISION OF ENVIRONMENTAL PROTECTION 

333 W. Nyc Lane. Room 138 
Carson City, Nevada 89706-085! 

September 19, 1997 


Waste Manacenenl 
Corrective Actions 
Federal Facilities 

Air Dualfty 

Water Quality Planning 
PoctimUe 687-6396 


Ms. Dawn Criste 

Subcommittee Clerk 

1626 Longworth House Office Building 

Washington, D.C. 20515 

Re: Surface Mani^ement of Mining Activities 

Dear Ms. Criste: 

The Nevada Division of Environmental Protection (NDEP) of the Nevada Department of 
Conservation and Natural Resources appreciates the opportimity to provide testimony to the U.S. 
House of Representatives, Subcommittee on Energy and Mineral Resources regarding the 
regulatory frameworic associated with hardrock mining activities on public lands. We intend to 
give the Subcommittee information in four areas. First we will briefly explain Nevada’s 
approach to regulate surface disturbances conducted by mining operations. Second, we will 
describe our existing relationships with federal land management agencies in Nevada, pertaining 
to mining issues . Third, we will voice our displeasure with the requirements associated wiUi the 
Bureau of Land Management’s (BLM) new 3809 bonding rules as well as the manner in which 
they were finalized. Lastly, we wish to convey our concerns associated with the BLM’s ongoing 
review of the entire 3809 regulations. 


Mining operations must comply with many federal, state and local laws and regulations 
which are administered by a variety of agencies. When dealing with surface disturbances at mine 
facilities, operators primarily deal with the Burew of Mining Regulation and Reclamation within 
the NDEP. The Bureau does not replicate any federal regulations but rather protects the natural 
resources of the state pursuant to state laws and regulations. Nevada’s consistent approach of 
administering our state regulatory programs and meeting our responsibilities pursuant to 
federally delegated environmental programs is very effective. 



Ms. Dawn Criste 
Sqitembo' 19, 1997 
Page 2 
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Nevada gold mines produce 70% of this nation’s gold. This production figure, whoi 
combined with our environmental record supports our belief that the NDEP already possesses the 
tools it needs to regulate the mining industry. 

Existing Re lationship with Federal Land Management Agencies 

Currently, the NDEP has a good relationship with the BLM State and District offices in 
Nevada as well as the U.S. Forest Service (USFS) offices in this state. We have an MOU with 
both agencies to integrate iq)proaches and make the most of combined resources. The 
arrangement helps avoid duplicative requirements and gives the regulated community greater 
confidence in understanding requirements. NDEP has demonstrated its genuine commitment to a 
strong state/federal relationship by funding a BLM employee to woiic in both agencies and serve 
as a liaison. The liaison will improve communication and allow all agencies to identify potential 
gap s in coverage of regulation and reduce conflicting or duplicative requirements. This good 
state/federal relationship between the NDEP, BLM and USFS could indeed be negatively 
inqiacted by new rules that are not well conceived. Any changes to the 3809 regulations should 
seek to enhance not jeopardize the partnerships and relationships that have been developed. 

New Bonding Rule 

While NDEP supports bonding of all mining and exploration operations on public land, 
the State of Nevada has objected to the inadequ^e public process used to implement the bonding 
regulations published in the F^ruary 28, 1997 Federal Register. The final rules as published 
have the ability to negatively impact Nevada’s legulatory programs. Additionally, we believe 
the requirement for a third party registered professional engineer to review reclamation 
calculations is unnecessarily burdensome. Lastly, state programs effectively establish water 
quality standards and effluent discharge requiremoits, therefore, they should not be associated 
with federal reclamation bond release criteria. Diis criteria creates new environmental 
authorities for BLM which we do not believe are appropriate. Based on these concerns, BLM 
should consider necessary changes to improve the Reclamation Bonding Rules as part of the 
review of 3809 regulations. 


The State of Nevada has participated in the BLM's efforts to review and amend the 
regtilations for surface management for mining and exploration activities on public lands. We 
have attended scoping meetings and have met widi BLM and Department of Interior officials 
through meetings with the Western Governor’s Association (WGA). Other than Secretary Bruce 
Babbitt’s January 6, 1997 memorandum initiating die 3809 review process we are unaware of the 
need for this process. In general, the NDEP believes the existing regulations work well and we 
have not identified any significant in-field problems caused by shortcomings in these regulations. 
The State of Nevada takes this process very seriously as demonstrated by the June 18, 1997 lettCT 
fiom Governor Bob Miller to the BLM. His letter has been attached for your review. 
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Ms. Dawn Cristc 
September 19, 1997 
Page 3 


We very much appreciate the efforts taken by the House Subcommittee on Energy and 
Mineral Resources to receive testimony on this very important issue. If we may be of further 
assistance, please do not hesitate to contact us. 

Sincerely, 


Leo M. Drozdoff. P.E. • 

Bureau Chief 

Mining Regulation and Reclamation 

LMD/btc 

Attachment 

cc; L. H. Dodgion 
Allen Biaggi 
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Ifr. M MeNidi 
Burou of LaDd MaaafcneQC 
F.O. Box 12000 
lUoo, NV I9S2M006 

Dmt Mr. McNutt: 

Tte » oritendi ha pmkqnod ia te Buna ofLaad MuMoaM’i (BLU) iObfti ID RviM Md 

amaod tfat n^MioM fbr iiiitiM BuiftaMat fee naiac aad eaffenaiQa MHvjdca oa aaUk la^i. 
ThU imw if laipoRta n Ncvadi; k is oa< ia wkkk wt wiD ramaia 

Ai SOB »B aam. adalaf k a malar iaitoafv ia *« mm »iiit i— _ Navatais 

eeaiidarad a laadar ia aavkMBBMl ragubte af Biaiac aad out i^alaaay ptapns ban bsM 

eaaulatad by adier atm mt, iadaad, aibar nftioaa. I aift iha BLM la feeaa cat^bUy oa «h« is 
aaiUac qaita mO ia aiaiai tufedifeaa ia Navtda. 

TWiata^potai rbiacas ia fee la^dadoai feat aauM fe^icaa dfem ^ coali. Tim ibrilillii 
tafelaibBdarftahkhcaanooffBt^prafciaaaaaasaBdaidaadboadaviadBiBacilfeakB. Iba 
KM abooldi ntaia provislaBt fes aUow npid appnnral ofairloatfea aedvitfaa ad leBteKHaaO- 

icalB Biaiaf aedviifes. i. — — — y — nfulirinni naiii in aiiliwia ! in 

fea 3109 raaika iflgR. aioaiiv in. m .. r -f ai limiini 

ttfulatloB tbal aaiiild ife p li naa or mitnpr o sopanoda sistiat seua aaboiiiy Mtfiiad — -i— fedoni 
taw auch as fee Oaaa Ak Aa sad the Qaaa Waiar Act, or saxs law pacialeiat ta wafer aaafeiiy Bd 
Oaalhy. 

Eadaaad an fea oxin tpacifio onnuawiH by fee Nevada DMaioa of Mlaarala aad fee Divisiaa of 
Eaviraaaend feocaoioa. Ptana couaidar all of feata aa coannaai oa babatf of fea naia of Nevada, 

Sncacaly. 



ee Aaa Uafps, SMo Diroaor, BLM 

JuU« Biid«r. Npntfi Sou 0«rioibouM 
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STATE OF NEVADA 



DEPARTMENT OF CONSERVATION AND NATLR.AL RESOURCES 

DIVISION OF ENVIRONMENTAL PROTECTION 


333 VV. Nyt UjM. Room 13A 
Carson C:!' Nevada S9i06-0866 

June 16, 1997 


Mr. Paul McNun 
Bureau of Land Management 
P.O. Box 12000 
Reno, NV 89520-0006 

Re: 3809 Commenta 


Dear Mr. McNutt: 

The Nevada Division of Environmental Protection (NDEP) of the Nevada Department of 
Conservation and Natural Resources appreciates the oppominity to provide comments to the 
BLM regarding the Bureau's 3809 rulemaking. The NDEP understands BLM's desire to review 
its regulations in order to assess their effectiveness. In general NDEP believes the existing 
regulations work well and we have not identified any significant, in-field problems caused by 
shortcomings in these regulations. However, we believe the scoping process will give BLM the 
opportunity to communicate with sutes with regulatory programs, such as Nevada’s, to avoid 
creating duplicative and conflicting rules. 

At the May 20, 199" scopmg meeting held in Reno. Nevada anended by NDEP officials, 
the BLM suggest^ eight potential topics for review. We know that some of these topics were 
raised in Secretary Babbitt's Januaty 6. 1997 memorandum initiating the 3809 review process. 
Other than that directive, NDEP is not aware of why these topics were advanced, nor are we 
aware of why ihe process appears to be limited to these areas. Nonetheless, the following are 
NDEP's specific comments pertaining to the topics identified at Ihe scoping meeting 

1 . Unnecessary and Undue PegrulltiOB 

We believe there may be a tendency in a tegulatoty review process to craft new 
regulations if problems are perceived without thoroughly examining the existing tegulatoty 
fi-amework. The current 3809 definition of unnecessarv and undue -is quite comprehensive, as 
relies on compliance with "applicable environmental protection statutes." Therefore, if any 
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Mr. Paul McNutt 
June 16. 1997 

Page 2 


federal, state or local mining regulatory requirement is not met BLM could consider that activity 
as unnecessary or undue degradation. In this current 3809 rewrite, BLM should strive to avoid 
creating overlapping, confusing, conflicting and otbowise burdensome new requirements if 
bener interpretation and implementation of existing authorities is really what is appropriate. We 
believe that changes to the defimtion are not necessary. 

2. Performance Standards 

The process for evaluating potential changes to the 3809 regulations should begin with an 
identification of desired outcomes and compare these outcomes with what is occurring as a result 
of the existing regulatory program. Writing specific standards, mandating technologies and 
adopting processes is counter-productive to achieving environmental protection, in that they 
stifle innovative approaches and generally negatively impact regulatory agencies whose charge 
moves from protecting the environment to monitoring compliance with non-essential and 
peripheral requirements. 

Reclamation performance standards should be broad in scope and defer to state programs 
whenever possible. States have developed standards for reclamation that take into account the 
ecologic, climatic, geographic and geologic site-specific issues which are essential to a 
successful regulatory program. 

3. 5 Acre Threshold for Pla ns of Operations 

In general NDEP supports notice level activities. Due to the large number of existing 
notice level activities in Nevada, this agerKy is concerned that requiring plan of operations for 
small disturbances will detract from BLM's ability to address pressing needs, because it will be 
forced to spend time on aon-critical issues. Additionally, as Nevada's reclamation statutes 
directly reference 43CFR Subpan 3809, any change in notice level criteria could have 
significant adverse impacts to our state programs. 

4. State Goveramenc Coordination 

Nevada is re^nsible for approximately 70% of this Country’s gold production. 

Nevada’s regulatory programs have essentially been used as a texnpiate in other states and 
countries, and have been used by the World Bank as standards in countries where mining 
regulations do not exist. As such, BLM should deviMe significant resources to evaluate Nevada’s 
mining statutes, regulations and policies. Enclosed is a copy of *'Nevada Mining Regulatory 
Programs'* which has previously been provided to BL.M’s Bob .\ndcrson and Tom Leshendock. 


Mr. Paul McNutt 
June 16, 1997 
Page 3 
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This 3809 review process is a good opportunity for BLM to take a proactive approach to 
improve BLM/statc coordinatioo. Many states, including Nevada, have MOlTs with BLM to 
integrate their approaches and make the most of combined resources. This arrangement helps 
avoid duplicative requirements and gives the regulated community greater confidence in 
understanding itquiremcnis. To demonstrate Nevada's commitment to a strong state/fedcral 
relationship, NDEP will actually fund a federal employee to work in both agencies and serve as a 
liaison. The liaison will improve communication and allow both agencies to identify potential 
gaps in coverage of regulation and reduce conflicting or duplicative requirements. If problems 
are found during this scoping effort, BLM should consider methods such as liaison positions to 
strengthen state/ federal relationships. 

Finally, the existing 3809 regulations properly recognize State programs for both 
federally delegated environmental programs (Clean Air, Clean Water, etc.) and state law 
(groundwater protection, reclamation, etc.). Nevada is a folly delegated state and is a leader in 
groundwater protection and reclamation. The proposed 3809 rulemaking dKMild not be a 
backdoor attempt to carve out new environmental authorities that duplicate or attempt to 

federally delegated and/or state legislated environmental authority. It is important to 
remember that the Federal Land Policy and Management Act. as its very name implies, is a land 
nunu^ement act 


5. Tltng Frames for Review of Notices and Mani of QperaHons 

Time frames are absolutely necessary to ensure timely pennitimg processes and achieve 
accountability must be included in BLM's regulations. Most, if not all states, including 
Nevada, have pennit review time frames. A review of these time frames may be a benefit to the 
BLM. The notice level time frames should be established to allow the BLM to review the 
application. It is our perception that something in the neighborhood of 1 5 days is appropriate. 
The current plan of operations time frame of 90 days it not at all realistic, because the NEPA 
process establisha its own time frames which greatly exceed 90 days. NDEP would support a 
change to the plan of operations time frame in order to address NEPA requirements, provided 
that selected frames are reasonable and do not impact the well established time frames that 
curreatly exist in state programs. 

6 . Penaitlci 

Existing penalties under state and federal law are sufficient. 


Mr. Paul McNutt 
June 16, 1997 

Page 4 
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7. CmihI Ust 

The cunent deBnition of casual use is sufficient and is impoitant to retain for a variety of 
reasons. However, the definition could be improved by providing additional, current examples 
of what is considered casual use, such as prospectmg or dredging. 

8. Bonding 

While NDEP supports bonding of all mining and exploration operations on public land, 
the State of Nevada has objected to the inadequate public process used to implement the bonding 
regulations published in the February 28. 199? Federel Register. The final nilei as pubUshed 
have the '“bility to negatively impact Nevada’s regulatory programs. Additionally, we believe 
♦he recuifemeni for a third party registered professional engineer to review reclamation 
caiw -.ions is unnecessarily burdensome. Lastly, state programs cfibctively est^lish w«er 
quality standards and effluent discharge requiremeots, therefore, they should not be associated 
•vith federal reclamation bond release criteria. This criteria creates new environmental 

....iiies for BLM which we do not believe are appropriate. Based on these concerns, BLM 
should consider necessary changes to improve tire Reclamadoo Bonding Rules as part of the 
review of 3809 regulations. 

We appreciate the opportunity to provide these comments and look forward to continuing 
our professional relationship with BLM through diis process. 



Bureau Chief 

Mining Regulation aial Reclamation 


LMD/bw 

Enclosure 
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je MILLER 


STATE OF NEVACM 

DEPARTMENT OF BUSINESS AND INDUSTRY 
DIVISION OF MINERALS 

400 W. King Sueet, Suite 106 
Carson City, Nevada 89710 
http://www.state.nv.us/busi_industrv/mineral/mineraJ.htm 
(702) 687-5050 • Pax (702) 687-3957 


2S01 6. SaMn tmitm 
SuiiaSOS 

Um Vagw. Nevada SSKM 
(7tl2)4aM343 
Fu (702) 466-4345 


CLAUDIA K. CORMIER 
Dinetor 

RUSSELL A. FIELDS 
AOm^tniof 


June 17, 1997 


Paul McNutt 

Bureau of Land Management 
P.O. Box 12000 
Reno, NV 89520^1006 

Dear Mr. McNutt: 

The Nevada Division of Minerals of the Department of Business and Industry 
appreciates the opportunity to provide input to the BLM regarding the surface mining 
regulations under 43 C.F R. Subpart 3809. 

The existing 3809 regulations have stood the test of time, are understood by 
those who use them, and are generally worldng quite well. Following are rxjr 
comments: 


The BLM needs to explain what, if anything, is wrong with the existing 
regulations, and what, if anything, needs to be fixed. The 3809 regulations currently 
require compliance with all other federal and state environmental and reclamation laws. 
The BLM needs to Identify any shortfalls in those laws prior to Imposing new 
requirements of their own. We favor looking for any gaps in the current overall 
regulatory scheme, then focusing on those gaps. Finally, if there are gaps, states 
should have the opportunity to address them with state regulations. 


The Scoping Sessions BLM held during the month of May did mt provide the 
public with the opportunity to react to alternatives and issues in a detailed description 
of BLM's proposal. Now that the public meetings have presumably raised issues and 
kJentiTied alternatives, another opportunity for scoping should be offered to the public to 
properly complete the NEPA process. We would request that considerable weight be 
given to the comments from Nevada, by far the largest center of BLM mining regulatory 
activity. 


Nevada Department of Business & Industry 
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state Rote in Regulation of E nvironmental Quatilv 

Nevada's regulatory oversight of mining is protective of the environment and yet 
flexible erxxjgh to allow tar inr»vative techniques to be used. Regulations generally 
fOcus on the end result and are not overly prescriptive in how to achieve that result. 
The bottom line fOr mining regulation is to protect other resources and provide for 
productive post-mining uses of land while ensuring that the waters of the state are not 
degraded. Nevada has a history of successful reclamation projects and mining 
regulation of which we are very proud. We believe BUM should adhere to these same 
principles as it considers changes to the 3809 regulations. 

Ali states which regulate mining have reclamation programs in place to deal with 
hard rock mining. Further, states have primacy for environmental regulation delegated 
under authority of Congress by EPA. States will oppose any new proposals to give the 
Bureau of Land Management environmental regulatory authority or duplicate existing 
state primacy programs. States recognize that the BLM has responsibilities to manage 
the surface impacts of mining on public lands. We believe, however, that BLM 
coordination a^ cooperation wHh state programs that are already working effectively 
should be a primary goal of any change to the 3809 regulations. 


Scooina Meetino Topics 

The BLM suggested 8 topic areas in the scoping meetings. We are uncertain 
how these topics were identified but, nevertheless, they were referred to in the 
Secretary's January 6, 1997 memorandum which initiated this re-write process. 
Following are our specific comments on those topics. 

1. Unneceaaary or Undue Degradation: The existing definition in 3809 is sensitive to 
changes in both Federal and State laws governing mining. While it does not list 
specific performance standards, it relies on "applicable environmental protection 
stetutes.* K also provides for specific levels of protection or reclamation in special 
areas authorized by Congress. 

We believe that changes to the definition are unnecessary. However, If 
standards for surface protection are to be included, they should be based on outcomes 
rather than a specific technology to reach an outcome. Best Available Techrralogy as a 
starxtard has the inherent problems of limiting innovation and the trying of new, 
perhaps better, approaches and falls to consider ecorxtmic practicality. 

2. Performance Standards: Reclamation performance standards should be broad in 
nature and defer to state programs whenever possible. States have developed 
standards for reclamation that take into consideration the ecologic, climatic, geographic 
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and geologic site specific issues which are essentiai to a successful regulatory 
program. A repeated theme at the scoping session in Reno on May 20, with which we 
agree, was "do rrat attempt to create one-size fits all performance standards." The best 
approach would be to identify broad criteria, such as ieaving waste rock slopes in a 
stable condition, then defer to state requirements for any specific standards. 

3. S Acre Threshold for Plans of Operations: The 5-acre threshold for plans of 
operations should be retained for, at a minimum, exploration projects. These projects 
generally do not involve chemicals harmful to the environment and reclamation is 
usually readily accomplished. Further, requiring a plan of operation for these small 
disturtences would place a tremendous addKiortal and, we believe, unnec^sary 
workload on the BLKTs staff. Consideration should be given to allowing certain types of 
mining operations to also fall under a work notice. Mines that do rrat use chemicals, 
are not below the water table and are not in an otherwise sensitive area should be able 
to conduct activities under a notice. 

4. Stats Government Coordination: The existing 3809 regulations at 3809.2-2 and 
3809.3.1 properly recognize State programs for both delegated environmental 
programs (Clean Air and Clean Water Acts) and state law (reclamation groundwater 
protection). The BLM should not write new rules that would duplicate the efforts of 
state regulators. Further, 3809 3-1 provides for agreements for a joint Federal-State 
program for administration and enforcement We do not believe changes to these 
sections are necessary. 

5. Tims Frames for Review of Notices and Plans of Operations: Time frames are 
required to ensure a timely permitting prt>cess and must be included in the regulations. 
Notice level operations, especially as we have suggested in number 3, should under 
normal circumstances require no more than 15 days, however, we agree BLM needs 
adequate time to review the notices. BLM should make a proposal with justification if a 
longer time frame than currently allowed is needed. In any case, the current process of 
assumption of approval if the applicant does not hear back from BLM seems to be most 
efficient. The current plan of operations time frame of 90 days is not realistic because 
the NEPA process requires its own time frames which are considerably longer than the 
90 days. We would support a change to the plan of ofiarations time frame which 
rwagnizes that NEPA requirements introduce more time into the process. However, 
the time frame selected should be reasonable to both the applicant and to the BLM. 

6. PsnalUes: Existing penalties under State and Federal law are sufficient. 

7. Casual Use: The current definition of casual use is sufficient and is important to 
retain for prospecting puqjoses. The definition, however, couid be improved by 
providing additionai examples of what is considered casual use. These additions 
would help provide guidance and clarification to the definition which would help both 
the regulated community and the BLM. 
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e. Bondng: While wa support bonding of all mining and axpkxation operations on 
public land, the State of Nevada has objected to the inadequate public process used to 
anive at the bonding regulations as published in the Februivy 28, 1997 Federal 
Register. Further, we believe the requirement for a third party registered professional 
engineer to sign off on rectamation cakxilatiorts is unrtecassarily burdensome for small 
miners and exploration operators. BLM should be able to provide simple standards for 
these calculations which could be done by the operator without emptying a 
professional engineer. We also believe that State programs will effectively deal with 
'effluent discharged from the area" and that such should not be subject to a Federal 
reclamation bond requirement 

We appreciate the opportunity to provide these comments and look forward to 
continuing to work with the BLM in this process. 


Sincerely, 



Russ Fields 


RF:lw 
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GngDiy A. Blaylock 
62606 Huiricaiie Creek Rd. 
Josq>h, OR 97846 

September 29, 1997 


The HonoraUe Barbara Cubin, Chaitwoman 
Energy and \fineral Reaources Subcommittee 
1626 LHOB 
Washington, DC 20515 

Re: Regulatory permitting of hardrock minmg operations on public laruls. 

Dear Madam Chaitwotnan, 

I was urud>le to attend your oversight hearing held in Elko, Nevada on Sept»nber 22, 

1997, but would like to submit written cormnents as part of the official testimony in the 
Congressiotul Record. The issue of regulatory permitting of hardrock mining operations on public 
lands concerns me as a responsible professional mining engineer who has wtwked in the domestic 
and international mining industry for 13 years. 

From first hand experience I can say existing regulatory permitting requirements for the 
mining industry are already among the toughest, most stringent, requirements fix' the permitting of 
any industry in the United States. I need not teU you how many different permits must be obtained 
before bringing a new mine into production, expandittg an existing operation, or deviating in any 
way fiom approved Plans of Operatiotu, Environmental Assessments, or Envirorunental Impact 
Statonents. Mote often than not many of these permits are redundant when Federal, State and 
County requirements overlap. 

It is good to have an efficient regulatory approval process which requires industry to assess 
envirorunental impacts on public lands. The same approval (uocess, however, becomes 
counleiproducttvc when a Federal Lead Agency is unable to clearly define regulatory requirements 
and a time fiame to obtain aqrprovaL Once the regulatory requirementa and time fiame ate 
understood by all parties, all parties should proceed with their respective duties to address 
permitting details, thus enabl^ the mining operation to proceed in a timely fashion. Irufarstry is 
always ready to do their part, and assist in the preparation of Envirotunental Assessments or 
Environmental Impact Statemoits, but in my experience Federal Lead Agencies are kept fiom 
conqileling their role for several reasons; 

1) Lead Agency petaonnel have no business interpreting the laws which apply to 
permitting a mining operation. Their function is to realize tahat is required to 
petmil an operation on public lands, inform aD parties concerned what is requited, 
and eiaure these requiremaits are met in an objective fashion. Unfortunate, the 
srdjjecttve mterpretatian of laws often produces unnecessary requiremenlB w^h 
duuige as the approval process proceeds. 
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2) Undue Influence ftvm environmental groups who pressure Federal Agencies to 
adopt more stringent guidelines than practically necessary. This influence takes 
form in lawsuits or other gridlock techniques designed to stall the approval process 
for as long as it takes to kill it. Most environmental groups want zero mining 
activity, period, on pubBc lands. Such open animosity from environmental groups 
towards flie mining indusby should, in aO fairness, disqualify them from 
participating in the approval process once die public comment and review periods 
are finished. These groups certainly have the right to participate in the public 
comment and review process, but not to subsequently influence the Lead Agency. 

3) Lead Agency personnel are often not quallfled to administer an approval 
process, so they rely on Departmental Agendas which are usually politically 
motivated and don't have the best Interests of the American Public in mind. 
Undue bias is therefore introduced into the ^rproval process because an elected or 
appointed public official, uneducated in the business of mining, steers a departmem 
on a course which benefits the official politically. 

These reasons stated above come from my personal experience and observations. Most of 
my mining expetierrce has been international where approving mines is the function of a Kfrnister 
of Mines, or someone else knowledgeable on the mining business. Environmental guidelines are 
always a part of getting approval in these countries but never arc they used as a primary weapon to 
kill a project. Most projects get approval after political or personal agendas are satisfied, hfymain 
frustration was a slow approval process because of a bureaucrat with his hand held out. 

When I relumed to the United Stales I was looking forward to a Govenunental Agency 
who would be able to administer an aiprovai process objectively, and make a decision based on 
merit. A decision in which ptdhical or personal agendas played no part. Sadly, I have been 
disappointed. It is good to have an efficient regulatoiy approval process which requires industry to 
assess environmental impacts on public lands. It is not good to have political and personal agendas 
or opinioiu influencing decision making on public lands. 

A Ihriviiig, responsible mintng indualry is essential to our national security and to maintain 
our standard of living. The interests of the Ametican Public are best served wfren our mineral 
demaruls are met within the United States. A viable domestic mining induMiy provides not only 
minerals, it also provides family wage jobs and an industrial tax base in an environmentally 
responsible manner. If the United Stales forces the miniiig industry off shore we have lost the 
famity w^ income ofporturuty, and in a global sense the environmcnl is none flie better. From a 
Natknial Security standpoim we are at risk due to our mcreased reliance on mineral production 
from other countries and our inability to provide for our own needs. 


Respectful^ Sulmitted, 



Gregory A. Bl^ock 



279 


Women's Mining Coalition 

A Grassroots Coalition Supporting Environmentally Responsible Mining 

P.O.Box 5815 Telophona: 702/828-1142 

Elko, Nevada 89802 Facaimlle: 702/828-0442 


WRITTEN TESTIMONY OF THE WOMEN’S MINING COAUTTON 
Submitted for tbe Record 

House Committee on Resources - Enerty and Minerai Resources Subcommittee 
September 22, 1997 - Elko, Nevada Fleid Hearinj 


INTRODUCTION 

The Women’s Mining Coalition (WMC) is a grassroots organization of women involved with 
the hard rock mining industry. Our membership is comprised of women working in many facets 
of the mining industry including geology and exploration, engineering, business and 
management, mining and heavy equipment operation, equipment manufacturing, and sales of 
goods and services to the mining industry. We have over 437 members located from coast to 
coast in 36 different states. 

The WMC is keenly interested in the Department of Interior, Bureau of Land Management’s 
(BLM’s) current efforts to revise the 43 C.F.R. Subpart 3809 regulations ('the 3809 
regulations') because many of our members work at mines located on BLM-administered lands, 
and a number of our members work for companies that provide equipment, goods and services 
to mines on BLM lands. Based on first-hand experience, many WMC members can attest to the 
success which the 3809 reguladons have had in promoting environmentally responsible mining 
and effective reclamation of mines on BLM-administered lands. 

The WMC welcomes this opportunity to provide comments to the BLM regarding the agency’s 
proposal to revise the 3809 regulations. We are reqionding to the issues raised in the March 
1997 materials from the BLM’s 3809 Task Force that outline issues to be considered during the 
proposed scaping and revision of the 3809 regulations, and to comments made by Secretary 
Babbid in his January 6, 1997 memorandum to the Assistant Secretary, Land St Minerals and 
the Acting Director, BLM. 

In developing our comments, we have relied on our members’ experience in working on mining 
and mineral exploration projects on BLM lands, and have given special consideration to the 
following: 

• The strength, comprehensive nature, and proven track record of the 3809 regulations; 

• The level of environmental protection and the reclamation achieved under the current 
regulatory framework applicate to mining, including the 3809 regulations; 

• The lack of any compelling justificatitm or need identified by the BLM that would 
warrant modification of the 3809 r^ulations; 

• The shortcomings of the BLM’s scoping efforts and the inapproptiateness of the BLM’s 
plans for concurrent development of both the Draft Environmental Impact Statement 
(DEIS) and the revised 3809 r^ulations; 
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• The alternatives and issues we feel need to be evaluated in the DEIS; and 

• Our concerns that the effort to revise the 3809 regulations not be misused as a political 
process. 

COMMENTS ON THE ISSUES RAISED BY SECRETARY BABBITT AND THE 3809 TASK 
FORCE SCOPING MATERIALS 

Definition of Unnecessary or Undue Degradation 

Many WMC members have direct experience in working under the 3809 regulations and 
implementing measures at the mine sites at which they work to prevttit unnecessary or undue 
degradation. It is our collective experience that the unnecessary or undue degradation clause of 
the 3809 regulations has proven to be a comprehensive mechanism that effectively mandates 
environmental protection. Given the level of environmental protection required by this clause, 
the impressive track record of the industry’s compliance with this standard, and the numerous 
examples of environmentally responsible mining and outstanding reclamation at mines developed 
since 1981 under the jurisdiction of the 3809 regulations, we find no justification whatsoever to 
modify the definition of unnecessary and undue degradation. 

Our members find that the unnecessary and undue degradation definition specified in 43 C.F.R. 
§3809.0-5(k) requires stringent, comprehensive, and appropriate levels of environmental 
protection for the following reasons: 

• The definition states "Failure to comply with applicable environmental protection statutes 
and regulations thereunder will constitute unnecessary or undue degradation." This 
requirement to comply with other state and federal environmental regulations is an 
effective built-in mechanism for continually updating the 3809 regulations by 
incorporating all other relevant environmental laws and regulations simultaneously with 
their enactment. 

• The requirement to comply with "applicable environmental protection statutes and 
regulations" automatically encompasses all environmental performance standards, 
including technology-based standards from other environmental and reclamation laws, as 
well as financial assurance requirements mandated in state and federal laws and 
regulations. 

• The current definition appropriately implies a site-specific environmental performance 
standard. Retention of this site-specific concept is critically important to ensure that 
environmental and reclamation measures employed at mines on BLM-administered land 
are responsive to site environmental conditions. The enormous diversity of climate, 
terrain, geology, and the biologic and social environments at mines on BLM-administered 
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lands throughout the country demands a site-qiecific performance standard that gives the 
BLM the necessary regulatory flexibility and discretion to make custom-tailored ilecisions 
appropriate for tlw site under consideration. 

• The current definition is a rigorous standard that demands comprehensive environmental 
protection and reclamation at mines on BLM-administered land. The BLM’s ability to 
make site-specific decisions about mines in no way lessens the mining industry’s buiden 
of compliance compared to other industries. Like all industries, the mining industry must 
comply with all ^tplicable state and federal environmental protection laws and regulations 
because all mines tqierate under the umbrella of these provisions in addition to the 3809 
regulations. 

• Secretary Babbitt’s January 6, 1997 memorandum on the 3809 regulations advocates 
modifying the 3809 regulations to include a new standard mandating the use of 'best 
available technology and practices’’ . Any modification of the 3809 regulations to include 
a best available technology and practices standard would be inappropriate because it 
would not improve environmental performance, add any extra measure of environmental 
protection, or achieve better reclamation at mines on BLM-administered land. To the 
contrary, the one-size-fits all approach implicit in the best available technology standard 
would result in inferior reclamation because there is no best universal approach to 
reclamation. Superior reclamation can only be achieved if the BLM and mine operators 
retain the ability to custom-tailor reclamation measures to fit site-specific environmental 
conditions. The wide range of environmental conditions on BLM-administered lands 
throughout the country demand the flexibility currently provided by the unnecessary and 
undue degradation definition. 

The 5-Acre Threshold for Notice Level Activities 

The BLM must retain a process that allows for nqnd review and authorization of mineral 
exploration activities in ot^ to remain in compliance with the provisions of { 2 of the Mining 
and Mineral Policy Act of 1970, { 102(a)(7),(8), and (12) of the Federal Land Policy and 
Management Act of 1976 (FLPMA), and the 3^ regulations that direct the Dqiattment of 
Interior to encourage the development of federal mineral resources and recirunation of disturbed 
lands. For example, 43 U.S.C. i 3809.0-l(a) states that one of the objectives of the 3809 
regulations is to: 

’’Provide for mineral entry, exploration, location, operations, and purchase pursuant to 
the mining laws in a manner that will not unduly hinder such activities but will assure 
that these activities ate conducted in a manner that will prevent unnecessary and undue 
degradation and provide protection of non-mineral resources of the Federal lands;* 
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Many WMC members are exploration geologists actively engaged in mineral exploration efforts 
on BLM-administered land and thus have direct and extensive experience working under the 
Notice of Intent (NOI) 5-acrc process* Based on this experience, we are unaware of 
environmental problems associated with exploration activities pwformed under NOIs. 

The unnecessary and undue degradation performance standard mandated in the 3809 regulations 
applies to mineral exploration activities pursued under either an NOI or a Plan of Operations 
(PLAN). Thus compliance with all jq>piicable environmental laws and regulations, and 
2 ^>[»x)priate reclamation are requirements for both NOI and PLAN sites. Those WMC members 
who are exploration geologists, environmental coordinators, and reclamation specialists have 
been personally responsible for implementing reclamation measures and ensuring compliance 
with the unnecessary and undue degradation performance standard at numerous NOI sites 
throughout the country, and can attest to the wivironmental protection measures, standard of 
care, and reclamation efforts typically performed at NOI sites. 

The BLM's scoping materials do not reveal any identified problems with the 5-acre NOI 
threshold. Absent any clearly stated problem with the 5-acre NOI threshold, and in light of the 
stringent environmental protection and reclamation requirements applicable to NOI sites, the 
WMC sees no justification whatsoever for changing the 5-acre NOI process for mineral 
exploration sites. Should the BLM have concerns regarding the limited number of mining 
operations that may be authorized under an NOI, the WMC recommends the BLM make specific 
comments regarding any issues or concerns affecting these operations, and confine the analysis 
of changes to the 5-acre NOI process to these types of sites. 

It is critically important that the BLM retain a process to expedite the review and authorization 
of exploration-level activities. Weather constraints at exploration sites in a number of settings 
throughout the country severely limit the practical exploration season. Moreover, a number of 
stakeholders including but not limited to geologists, consultants, drilling contractors, analytical 
laboratories, and restaurant owners and motel/hotcl operators in exploration areas earn a 
significant portion of their livelihood during this exploration season. Any changes to the review 
and authorization process for small and initial (i.e., under 5 acres) exploration efforts that result 
in significant delays in the approval process will adversely affect these stakeholders. With this 
in mind, a thorough analysis of the socioeconomic ramifications to these stakeholders of any 
proposed changes to the NOI review process must be included in the DEIS prepared to evaluate 
revisions to the 3809 regulations. 

In evaluating any potential changes to the 5-aCTe NOI threshold, the BLM must consider its 
newly established (February, 1997) bonding requirements for NOI sites. It should be noted that 
the WMC strongly supports reclamation and appropriate financial assurance requirements at all 
mine and mineral exploration sites, regardless of their size. However, we strenuously object 
to the process - or in this case the lack of process, used by the Secretary to promulgate these 
new bonding requirements. 
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Time Frames for BUM Action on Plans of Operations 

The WMC encourages the BLM to establish and comply with mandatory time hames for 
reviewing and approving PLANS. The mining industry is currently experiencing problematic 
delays in the BLM’s PLAN approval process. For the most part, the delays are related to the 
time it takes the BLM to prepare an Environmental Assessment (EA) or an Environmental 
Impact Statement (EIS) as required by the National Environmental Policy Act (NEPA). At least 
some delays appear to be due to insufficient BLM staffing levels. Establishing clear regulatory 
deadlines shouid help derine BLM staffing requirements. 

The DEIS should evaluate the potential for further delays in the BLM’s PLAN approval process 
if substantiai changes are made to the 3809 regulations. This evaluation should assess the 
expanded BLM staffing levels that would be required to 1) avoid additional delays, and 2) to 
decrease the time requited for BLM PLAN approval. 

Coordination with the States 

Coordination with state regulatory agencies is one of the stated objectives of the 3809 relations 
and directives in the Secretary’s January 6, 1997 memorandum. Specifically, 43 C.F.R. 
§3809.0-l(c) states the following: 

"Coordinate, to the greatest extent possible, with appropriate state agencies, procedures 
for prevention of unnecessary or undue degradation with respect to mineral operations*. 

To satisfy this objective, and to minimize duplication among regulators as directed by the 
S«retary, the BLM must continue to work closdy with slate agencies because all of the western 
mining states have comprehensive environmental and reclamation regulations applicable to hard 
rock mining. 

The WMC strongly encourages the BLM to continue to coordinate and cooperate with western 
slate regulatory agencies, many of whom have significant and valuable experience in regulating 
the environmental aspects of hard rock mining. Many WMC members, having worked in a 
number of western states, have first-hand experience with the states’ expertise and the current 
level of coordinabon between the BLM and the states. It is the WMC’s opinion that the states 
and the BLM are working well together and that the mining operations under this joint state- 
federal regulatory jurisdiction are complying with applicable environmental requirements and 
implementing successful reclamation measures. The WMC sees no reason to change these 
cooperative efforts. 
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Performance Standards 

the uniucessary and undue degradation standard in the 3809 regulations mandates 
compliance with all i^Ucable state and federal environmental laws and r^ulations, hard rock 
mining operations on BLM land must already comply with a number of environmental 
performance standards. Mining operations developed under these regulations expend considerable 
resources complying with these requirements. The 3809 r^ulations also establish another 
performance standard - the mandate to "Provide for reclamation of disturbed areas" [see 43 
C.F.R. §3809.0-2(b)], but wisely and appropriately do not include prescriptive, one-size-fits-all 
reclamation performance standards. 

Given the diversity of climate, terrain, geology, mineral deposit types and mining methods 
regulated under the jurisdiction of the 3809 regul^ons, uniform feder^ reclamation paformance 
standards would be completely inappropriate and would significantly diminish the quality of 
reclamation currently being achiev^ at hard rock mines on BLM lands. In 1979, the National 
Academy of Sciences performed an independent review of the hard rock mining industry and 
evaluated whether uniform, federal environmental or reclamation standards would be 
iqjpropriate. This study, known as the COSMAR Report, concluded that hard rock mining 
standards must be tailored to site-specific conditions in order to be responsive to the diversity 
of the wivironmental settings in which hard rock mining occurs in the U.S. 

COMMENTS ON THE SCOPE OF THE ENVIRONMENTAL IMPACT STATEMENT 
DEVELOPED IN CONJUNCTION WITH THE REVISED 3809 REGULATIONS 

Irregularities in the Public Scoping Process 

In conjunction with revising the 3809 regulations, the BLM will be developing a programmatic 
EIS to evaluate the impacts associated with the proposed regulatory changes. The WMC feels 
it is imperative for the BLM to conduct a comprehensive and detailed analysis of the impacts 
of any proposed revision, and consider stakeholder issues, concerns, and comments. With this 
in mind, we support preparation of a programmatic EIS. However, the WMC has significant 
concerns regarding the BLM's public scoping efforts and plans for developing the OS, and 
question whether these efforts and plans satisfy the spirit and obligations of NEPA. 

A number of WMC members have considcr^Ie experience working with the BLM during 
preparation of NEPA documents for proposed mining projects on BLM land. This experience 
runs the gamut from project proponent to third-party consultant selected to prepare the NEPA 
document. The BLM’s public scoping process and plans for developing the programmatic EIS 
do not conform with the public scoping process typically used by the BLM for mining projects, 
and in our opinion, may not fiilly comply with NEPA requirements for the following reasons: 
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• The BLM Must State a Proposed Action Prior to Public Scoping - The BLM’s scoping 
documents do not include a definitive and specific Propos^ Action statement. The 
absence of a specific Proposed Action statement makes it impossible for the public to 
provide substantive comments regarding the BLM’s proposal. Thus, the scoping 
performed to date is generic in nature and does not satisfy NEPA requirements to allow 
the public to comment on the agency's proposal because none has been set forth. 

• The BLM Must Develop a Statement of Purnose and Need - In addition to lacking a 
Proposed Action, the BLM's scoping notice also does not provide a statement of Purpose 
and Need. The absence of a statement of Purpose and Need is another shortcoming with 
respect to NEPA and the Council on Environmental Quality (CEQ) regulations for 
implementing NEPA (40 C.F.R. §1502.13) which state that every EIS must "briefly 
specify the underlying purpose and need to which the agency is responding in proposing 
the alternatives including the proposed action*. 

The BLM must justify their proposal to revise the 3809 regulations. To date, the BLM 
has offered no compelling reason to change the regulations. In fact, the April 1992 BLM 
study of the 3809 regulations showed no need for any changes to the environmental or 
reclamation provisions of these regulations. Thus it appears there are no tangible or 
substantive reasons to modify the regulations. If the BLM is relying on any new 
information which might justify changing the 3809 regulations, this new information 
should be made available to the public. 

The WMC questions the appropriateness of the BLM’s proposal to revise these long- 
standing regulations that have been working well in light of the following: the large 
number of environmentally responsible mines developed under the 3809 regulations, the 
industry’s good track record in complying with these regulations, the requirement at 43 
C.F.R. §3809.0-5(k) that mining operations comply with all applicable state and federal 
environmental and reclamation laws, and the complete absence of any stated need to 
modify the 3809 regulations. 

• The BLM S hould Provide Additional Scoping Opportunities - To comply with NEPA, 
the BLM should hold additional scoping sessions following development of a draft 
proposal to revise the 3809 regulations to allow the public to comment on the specifics 
of the proposed changes to the regulations. As stated above, the scoping effort 
performed to date is generic in nature and insufficient to allow public input on the 
proposed regulatory changes. 
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• The BLM Should Prepare the DEIS After Public Scoping on the Draft Revisions to the 
3809 Regulations 

As stated in the March 12, 1997 memorandum from Sylvia Baca, Acting BLM Director, 
to Bob Armstrong, Assistant Secretary, Lands and Minerals Management, the BLM plans 
to develop the Dr^t EIS (DEIS) concurrently with developing the proposed revisions to 
the 3809 regulations. The WMC feels this is a completely inappropriate aberration of 
the NEPA process. NEPA provides the public both a right and an orderly process for 
commenting upon major federal actions. The simultaneous preparation of the DEIS and 
the revised regulations puts the cart before the horse, denies the public the right to 
comment on a specific proposed action, and is a significant departure from the typical 
public NEPA review process. 

The DEIS should evaluate the impacts of the proposed revisions to the 3809 regulations 
and should consider and respond to public issues, comments, and concerns about the 
proposed revisions. Therefore, the DEIS should not be prepared until after the public 
has had an opportunity to review and comment upon the BLM’s draft proposal for 
revising the 3809 regulations. 

Alternatives and Issues to be Evaluated in the DEIS 

The WMC supports preparation of a DEIS that comprehensively evaluates the range of 
alternatives to revising the 3809 regulations, and thoroughly analyzes the impacts associated with 
each alternative. With this in mind, we offer the following comments and suggestions; 

• The DEIS Must Include a Detailed Di scussion of the No Action Alternative - The DEIS 
must include a substantive and thorough analysis of the No Action Alternative to evaluate 
the level of environmental and reclamation regulatory requirements that would be 
applicable to future mining projects on BLM lands with no changes to the 3809 
regulations. The No Action Alternative must consider existing state and federal 
regulatory programs and the BLM’s existing authority and recent use of this authority to 
modify the 3809 Regulations through policy guidelines and rulemaking on selected topics 
(e.g., the development of BLM policy guidance on acid rock drainage and cyanide, and 
new occupancy and bonding rules). 

• The DEIS Must Analyze the Wide Range of Site s and Mines Regulated Under the 3809 
Program There is an enormous diversity of climate, terrain, geology, mineral deposit 
types, and mining methods represented by mine sites on BLM lands. Both the A^ected 
^vironment and Environmental Consequences chapters of the DEIS must give full and 
equal weight to the many different types of environmental settings and mines, and 
provide a separate analysis of the impacts that would occur at these different settings and 
mines if the various alternatives considered in the DEIS were implemented. 
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• The DEIS Must Include a Detailed Analysis of State and Other Federal Environmental 
Laws and Regulations A ffecting Mining - The Affected Environment chapter of the DEIS 
should also include a detailed discussion of the many slate environmental and reclamation 
regulatory programs and federal laws and regulations affecting mining. The 
Environmental Consequences chapter should assess how these programs would be 
affected due to implementation of the DEIS alternatives. In particular, this analysis 
should quantify impacts to state mine land reclamation programs and fed^ 
environmental rotatory programs for which the states have primacy. Because many 
of these state regulatory programs were developed after enactment of FLPMA and 
development of the 3809 regulations, the DEIS should acknowledge the evolution of these 
programs and the coordination that has developed between the BLM and state mine land 
reclamation and environmental regulatory agencies. 

Based on information provided to date, the BLM has not identified any gaps between the 
3809 regulations and state mine land reclamation and environmental programs. The 
DEIS should assess whether any such grqrs exist. If gaps are identified, proposed 
changes to the 3809 regulations should evaluate ways to fill the gaps. If this analysis 
reveals no gaps between state programs and the 3809 regulations, few if any revisions 
to the 3809 program are warranted - otherwise, the Secretary's directive to minimize 
duplicative regulations will not be satisfied. 

• The DEIS Must Include a Detailed Analysis of Socioeconomic Impacts - Any changes 
to the 3809 regulations that could result in signiricant delays in rqrproving future mineral 
exploration and mining PLANS could cause adverse economic and social impacts to 
mining communities, state economies, and other stakeholder groups including geologists, 
consultants, drilling contractors, analytical laboratories, and restaurant owners and 
molel/hotel operators in mining and exploration areas who derive a substantial portion 
of their income working for or providing goods and services to the hard rock mining 
industry. The Affected Environment chapter of the DEIS must acknowledge and quantify 
the positive social and economic impacts associated with mining. The Environmental 
Consequences chapter must disclose any positive or adverse social and economic impacts 
that would result from implementation of the DEIS alternatives. This analysis must be 
site specific; a generic or national evaluation will not adequately assess the impacts to 
local communities and phonal economies. 

Additionally, the DEIS must evaluate the economic impacts that proposed changes in the 
3809 regulations would have on mining equipment manufacturm and companies that 
provide goods and services to the mining industry. Many of these companies are located 
in parts of the country not typically considoed mining slates such as Wsconsin (P & H 
Mining Equipment and Nordberg), Illinois (Caterpillar), New Jersey and Texas (Ingersoll 
Rand), etc. The continued existence of thousands of jobs in th^ states relies on a 
strong mining industry in the western U.S. The DEIS must thoroughly evaluate the 



288 


Women's Mining Coalition 

A Grassroots Coalition Supporting Environmen tafty Res ponsible Mining 
Written Testimony of the Women’s Mining Coalition 

9/22/97 Elko, Nevada Field Hearing • Energy and Mineral Resources Subcommittee 
Page 10 

economic consequences to these workers and to their state economies caused by changes 
to the 3809 regulations. 

• The PEIS Must Consider Specific Impacts to Notice- Level Operators - The Secretary’s 
directive to repeal, narrow, or otherwise modify the S acre NOI process will have a 
direct and focused impact upon individuals, small operators, and companies who perform 
most of their mineral exploration and/or mine development work under an NOI. The 
DEIS should include a separate socioeconomic analysis of the impacts of the proposed 
changes upon this groups of stakeholders. Because most minerd discoveries start as 
NOI-level exploration projects, the DEIS must also evaluate the impact that elimination 
of the NOI process or delays in the NOI sq^roval process would have on the rate of 
discovery, and the impact to local, region^ and national economies as a result of 
diminished levels of exploration, discovery, and mine development. 

• The DEIS Must Consider Cumulative Impacts - The DEIS must evaluate the cumulative 
impacts of any proposed changes to the 3^)9 regulations with respect to other connected 
actions including but not limited to the EPA's proposed National Hard Rock Mining 
Framework, the BLM’s recent use and occupancy regulations, the BLM’s new bonding 
regulations, other EPA initiatives such as the lecmt addition of the hard rock mining 
sector to the Toxic Release Inventory (TRI) reporting requirements and potential changes 
to the RCRA Bevill exclusion for certain mining wastes, and changes to the Mining Law 
of 1872 being contemplated by Congress. Hiis analysis should evaluate the cumulative 
impacts of changes in the 3^ regulations in conjunction with potential changes in 
royalties, fees, taxes, reporting requirements, and a plausible range of future regulatory 
developments. 

• The DEIS Must Consider Impacts to Minerals Availability - Changes to the 3809 
regulations that result in significant delays in the PLAN and NOI approval processes may 
have an adverse impact on the supply of domestic hard rock miner^s. The DEIS should 
evaluate the impact that revisions to the 3809 regulation would have upon minerals 
availability, and the potential for increased reliance on foreign mineral supplies. This 
analysis should consider the balance of foreign trade payments as a result of decreases 
in domestic mineral production. Similarly, the DEIS should consider how the 3809 
regulations could be modified to encourage and facilitate mining on BLM lands and the 
resulting positive economic effects of increased mineral exports and decreased mineral 
imports. 

• The DEIS Must Consider Impacts to Existing Operations - The DEIS must evaluate how 
existing operations would be affected by proposed changes to the 3809 regulations. The 
WMC encourages the BLM to develop a grandfathering alternative applicable to all 
existing operations. In the unfortunate event that the revised 3809 regulations mandate 
prescriptive performance standards, some element of grandiathering is necessary for both 
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existing sites and sites at which a PLAN modification is filed in the future because it may 
be impossibie or impractical to retrofit existing operations to comply with new standards. 

* The DEIS Should Consider Aiternativfti m Pariliute Mimne a n d to Create Reciamation 
and Environmenlal Incentives - Aithough the Secretary’s January 6, 1997 memorandum 
does not contemplate changes to the 3809 regulations to tedlitate mineral exploration 
and mine development or to create incentives for reclamation and remediation of 
abandoned mines, a number of beneficial social and economic impacts on the local, 
regional, and nation levels could accrue ftom selected changes. The WMC believes that 
regulatory changes to streamline the review process and stimulate clean-up of abandoned 
mines would significantly enhance mineral exploration levels without compromising the 
high level of environmental protection and reclamation success realized under the present 
regulatory system. The WMC strongly urges the BLM to expand the scope of the DEIS 
to evaluate revisions to the 3809 regui^ons to encourage and tecilitate environmentally 
responsible mining and reclamation of abandoned mines. 

CONCLUSION 

The WMC ^ipreciates this opportunity to provide comments to the BLM, and we look forward 
to what we hope will be a cooperative ^ process that includes additional opportunities to 
comment on proposed changes to the 3809 r^uladoos. We ate also hopeful that this process not 
become a political forum. We believe this should be an opportunity for collaboration and 
constructive dialogue based on facts, science, and an honM assessment of the level of 
envirotunental protection and reclamation successes achieved under the statin quo . Political 
rhetrmc can only detract from the outcome of this process. With this in mind, we are concerned 
that the Secretary’s statement in his January 6, 1991 memorandum regarding Congress’ fulure 
to enact legislation reflects a political agenda. This politicization is unfortunate and 
inappropriate, and we hope in the future the Secretary and others can put aside politics to decide 
this important issue. 
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